DISTRICT COURT OF APPEAL OF FLORIDA, FOURTH DISTRICT

In re Estate of Pearce

481 So. 2d 69 (Fla. 4th DCA 1985) - No. No. 84-1862 - Decided December 31, 1985

SUMMARY

The Florida Fourth District Court of Appeal affirmed an order allowing an amended probate inventory

to remove stock that the trial court found was held in trust rather than owned individually by the

decedent. The court held that parol evidence could establish a trust in personal property and that

testimony from the decedent's attorney was not barred by Florida's Dead Man's Statute.
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1. Whether parol evidence was admissible to establish that stock certificates issued in the decedent's

individual name were held in trust as personal property.

2. Whether testimony by the decedent's attorney concerning the decedent's instructions was barred by
Florida's Dead Man's Statute.

HOLDINGS

1. The parol evidence rule did not bar evidence offered to establish that the stock certificates constituted
the corpus of a trust in personal property, rather than to alter the terms of a written contract.

2. The decedent's attorney was competent to testify because he was not an interested party within the
meaning of section 90.602, Florida Statutes (1983).

KEY QUOTATIONS

“It is true that the parol evidence rule "serves as a shield to protect a valid, complete and unambiguous
written instrument from any verbal assault that would contradict, add to, or subtract from it or affect its

construction."” (481 So. 2d at 70)

“A trust in personal property may be created by deed or may rest entirely on parol, or may be partially in
writing and partially in parol, provided the words employed are sufficient to create a trust.” (481 So. 2d at
71)

FACTUAL BACKGROUND

Rosa Lee Pearce established a revocable trust and formed Sixty-Nine Ranch, Inc. as part of an estate plan
transferring ranch property into corporate stock for the benefit of John Pearce and other beneficiaries. The stock
certificates were issued to Rosa Lee Pearce without the designation "as Trustee," but an amendment to the trust
agreement soon afterward listed the stock as trust assets. Evidence also showed that Pearce had orally declared
that she held the stock in trust and had instructed her attorney to prepare documents reflecting that status; the
attorney testified that the failure to include the trustee designation was his mistake.

PROCEDURAL HISTORY

The decedent's sons, who were co-personal representatives, disputed whether stock issued in Rosa Lee Pearce's
name individually was an asset of her probate estate or of her revocable trust. The trial court admitted parol
evidence, including testimony from the decedent's attorney, and granted leave to amend the inventory to remove
the stock. Dewitt Pearce appealed, arguing that the parol evidence rule and Florida's Dead Man's Statute barred
the evidence.
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