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SUMMARY

The New Mexico Supreme Court answered certified questions concerning whether a third-party
claimant may bring a statutory bad-faith claim against a nonmandatory excess liability insurer under
the New Mexico Insurance Code. The court held that the third-party cause of action recognized in
Hovet for statutorily mandated automobile liability insurance does not extend to the excess policy at

issue. The court therefore found the damages question moot.
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QUESTIONS PRESENTED

1. Whether a third-party claimant may bring a statutory bad-faith claim under the New Mexico Insurance

Code against an excess liability insurer whose coverage was not mandated by state law.

2. Whether the third party may recover underlying litigation costs and contingent attorney fees as damages

if such a cause of action exists.

HOLDINGS

1. A third-party claimant has no statutory cause of action under NMSA 1978, Section 59A-16-30, against
an excess liability insurer for failure to settle when the excess policy is not mandated by New Mexico

law.

2. The Court did not reach whether underlying litigation costs and contingent attorney fees could be

recovered because the absence of a direct cause of action rendered that question moot.

KEY QUOTATIONS

“We conclude that neither the holding nor the doctrinal underpinnings of Hovet support such an extension,
and we answer the certified question in the negative.” (Y 1)

“our holding today addresses only automobile liability insurance required for the benefit of the public by the
MFRA; we do not pass upon potential claims by putative beneficiaries of other kinds of mandatory liability
insurance.” (Y 19)

“We find nothing indicating that our Legislature intended to extend a private action to claimants who are
neither parties to the insurance contract nor special beneficiaries of a statutory scheme requiring mandatory
insurance for the benefit of third parties.” (Y 22)

FACTUAL BACKGROUND

John E. Stapleton died in a 2002 explosion after his vehicle struck an unprotected natural-gas wellhead operated
by Energen Resources Corporation. Stapleton's estate obtained a verdict against Energen for compensatory and
punitive damages after Energen rejected a $2 million settlement demand; AEGIS reimbursed Energen for the
resulting payment under a $35 million excess reimbursement policy. Jolley then alleged that AEGIS violated the

New Mexico Insurance Code by failing to make a good-faith effort to settle the wrongful-death action.

PROCEDURAL HISTORY

Jolley obtained a wrongful-death jury verdict against Energen after Energen rejected a $2 million settlement
demand. AEGIS, Energen's excess insurer, reimbursed Energen for the judgment and Jolley then sued AEGIS in
New Mexico district court under the Insurance Code for failure to settle in good faith. AEGIS removed the
action to the United States District Court for the District of New Mexico, which certified two questions to the
New Mexico Supreme Court. The Supreme Court answered the first question in the negative and declined to
address the second as moot.

DISPOSITION



other

REMAND INSTRUCTIONS

None. The Court answered the certified questions; it did not remand the matter in the opinion.
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