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SUMMARY

The opinion reviews convictions arising from a racketeering enterprise controlling waterfront
businesses in New York and New Jersey. It addresses whether the jury was properly instructed on
Hobbs Act extortion, whether the evidence sufficiently established wrongful use of economic fear, and
whether a defendant aided and abetted the extortion scheme. The court rejects the challenged jury
instructions and sufficiency-of-the-evidence arguments discussed in the excerpt.
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QUESTIONS PRESENTED

1. Whether the district court properly instructed the jury on the wrongfulness element of extortion under
the Hobbs Act.

2. Whether sufficient evidence supported Clemente's Hobbs Act extortion convictions.

3. Whether the district court's aiding and abetting charge adequately instructed the jury on Swanton's
required purpose.

4. Whether sufficient evidence supported Swanton's aiding and abetting convictions.

5. Whether a variance existed between the indictment and the proof at trial on Clemente's Taft-Hartley
convictions.

6. Whether RICO's enterprise element encompasses wholly illegitimate enterprises and whether the RICO
conspiracy count was unconstitutionally vague.

7. Whether the district court abused its discretion in permitting the cross-examination and impeachment of
defendant Gardner.

HOLDINGS

1. The charge correctly instructed the jury that the use of fear of economic loss to obtain property to which
a defendant has no lawful claim constitutes wrongful use under the Hobbs Act.

2. The evidence was sufficient to sustain the convictions; the government proved Clemente used fear of
economic loss to obtain money to which he had no lawful claim.

3. The charge properly required the jury to find that Swanton sought by his action to make the scheme
succeed with respect to each payment, and was not impermissibly general.

4. The evidence was sufficient; Swanton's history of similar conduct and his direct action in arranging the
kickback scheme supported the conviction.

5. There was no variance; Clemente could be convicted of aiding and abetting the receipt of illegal
payments by Buzzanca even if he also aided and abetted the making of those payments.

6. RICO's 'enterprise' includes both legitimate and illegitimate enterprises, and the conspiracy count was
not vague because it sufficiently described the enterprise and the racketeering activity.

7. No abuse of discretion; the cross-examination was proper under Rule 608(b) and the prior conviction
was admissible under Rule 609(a). Any error in admitting the loan applications was harmless.

KEY QUOTATIONS

“Mike, I'm Sonny [Montella]. Gerry [Swanton] told me to come down. I'm with Quin Lumber and I'm going
to be doing the carpentry work down there. CLEMENTE: I hope you do the right thing. I hope you are not
cheap. MONTELLA: I'm going to give you 500 a month. CLEMENTE: Okay. If you have any problems down
there ... let me know. Go out and make money.” (1073)



“Wrongful means that in order for you to find that any of the acts of extortion alleged in these counts were, in
fact, committed, you must find beyond a reasonable doubt that the defendant or defendants you are
considering had no lawful right to the property obtained, and that the property was obtained because of the
victim's fear of economic loss. If you find that threats were made or that fear was reasonably aroused, and if
you find that the purpose of the defendant you are considering was to obtain money for himself or others to
which they were not entitled, then I instruct you that the element of wrongfulness has been established.”
(1077)

“His life won't be worth two cents. In twenty-four hours he'll be gone.” (1078)

“in order to find that a defendant was an aider and abettor, you must find beyond a reasonable doubt that he
had an interest in the crime charged, that is, that he in some way knowingly associated himself with the
criminal act alleged, that he participated in it as something he wished to bring about, that he sought by his
action to make it succeed.” (1079)

FACTUAL BACKGROUND

The government's evidence portrayed Michael Clemente as the ringleader of a criminal enterprise that controlled
labor, shipping, and ship-servicing on the New York and New Jersey waterfront through its domination of ILA
locals. The enterprise extorted money from shipping companies and ship-servicing contractors by threatening
work stoppages and economic harm. The government's principal witness, William Montella, testified that he
made monthly cash payoffs to Clemente and others to obtain and retain contracts. Montella also detailed the
enterprise's involvement in the Netumar, Concordia Line, and Chilean Line accounts, and tape recordings
corroborated the extortionate demands and power structure.

PROCEDURAL HISTORY

A 213-count indictment charged the defendants with extortion under the Hobbs Act, receiving bribes under the
Taft-Hartley Act, RICO violations, tax evasion, and false declarations before a grand jury. The jury convicted on
various counts. The defendants appealed, challenging the Hobbs Act jury charge, sufficiency of the evidence, the
aiding and abetting charge, alleged variance in Taft-Hartley counts, the scope of RICO's enterprise element, and
the admission of impeachment evidence against Gardner.

DISPOSITION

affirmed
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