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SUMMARY

The Appellate Division, Second Department reversed a judgment declaring a restrictive covenant void

and of no legal effect. It held that the defendants established that the covenant was intended to run

with the land, was not extinguished by merger following a tax deed and redemption, and was

authorized as a condition of sale, while issues under RPAPL 1951 remained for further proceedings.

The matter was remitted to the Supreme Court, Suffolk County, for appropriate declarations and

further proceedings.
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The County and Town defendants separately appealed from an order
granting the plaintiff summary judgment on its fourth cause of action
and denying the defendants' cross-motions for summary judgment, and
from a judgment declaring the restrictive covenant void and without

legal effect.

Summary judgment requires the moving party to establish prima facie
entitlement to judgment as a matter of law; if that showing is made,
the opposing party must raise a triable issue of fact. The appellate

court reviewed the judgment on the law.
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UESTIONS PRESENTED

Whether the restrictive covenant was intended to run with the land and therefore could be enforced

against a subsequent purchaser.

. Whether the restrictive covenant was extinguished by merger when Suffolk County acquired the
property through a tax deed and Route 58 later redeemed it.

. Whether Suffolk County was authorized to include the restrictive covenant as a condition of the public

auction sale under the Code of Suffolk County.

. Whether the defendants were entitled to summary judgment defeating the plaintiff's claim under RPAPL
1951 that the restrictive covenant was unenforceable because it provided no actual and substantial

benefit and should be extinguished upon a balancing of the equities.

. Whether the appeals from portions of the interlocutory order were properly before the Appellate

Division after entry of the final judgment.

OLDINGS

The appeals from the order were dismissed because the right of direct appeal terminated upon entry of
the judgment, and no appeal as of right lay from the portion of the order that sua sponte made a
declaration without deciding a motion made on notice. The issues presented by those portions of the

order were nevertheless reviewable on the appeals from the judgment.

. The restrictive covenant was intended to run with the land and was enforceable against subsequent
purchasers because the surrounding circumstances established the parties' intent, and the plaintiff failed

to raise a triable issue of fact.

. The restrictive covenant was not extinguished by merger when Suffolk County acquired the property by

tax deed and Route 58 later redeemed it.

. The defendants established prima facie that Suffolk County was authorized to include the restrictive

covenant as a condition of the public auction sale, and the plaintiff failed to raise a triable issue of fact.

. The defendants were not entitled to summary judgment on the plaintiff's RPAPL 1951 claim because

they failed to establish prima facie that the plaintiff's alleged hardships did not outweigh the restrictive

covenant's benefit to the party seeking enforcement.



KEY QUOTATIONS

c«n

[A] restrictive covenant will run with the land and will be enforceable against a subsequent purchaser of
the land when the following requirements are satisfied: (1) it must appear that grantor and grantee intended
that the covenant should run with the land; (2) it must appear that the covenant is one touching or concerning
the land with which it runs; [and] (3) it must appear that there is privity of estate between the promisee or
party claiming the benefit of the covenant and the right to enforce it, and the promisor or party who rests

under the burden of the covenant"” ([*2])

“"In order to state a cause of action pursuant to RPAPL 1951, a plaintiff seeking a declaration that a
restrictive covenant is unenforceable must allege that, upon a balancing of the equities, the restrictive

covenant is of no actual and substantial benefit to the party seeking to enforce it"” ([*2])

FACTUAL BACKGROUND

Suffolk County acquired property in Southampton located within protected groundwater and aquifer districts and
later sold it at public auction subject to a deed restriction eliminating development rights except for a possible
50-foot extension of Laurel Valley Drive. The property passed through several owners, including Route 58,

which briefly lost and then redeemed the property after a tax deed, before ultimately being conveyed to U & Me
Homes. U & Me Homes sought to build a one-family home but was denied a building permit because of the

restrictive covenant.

PROCEDURAL HISTORY

U & Me Homes commenced a declaratory judgment action challenging a restrictive covenant in a deed that
limited development rights on property in Southampton. Supreme Court granted the plaintiff summary judgment
on the claim that the covenant did not run with the land, denied the defendants' cross-motions concerning the
first through fourth causes of action, and entered judgment declaring the covenant void. The Appellate Division
dismissed the appeals from the order, reversed the judgment, granted the defendants summary judgment on the
second, third, and fourth causes of action, left the first cause of action unresolved, and remitted for further
proceedings and appropriate declarations.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Proceed on the second amended complaint with respect to the surviving causes of action and thereafter enter a

judgment making appropriate declarations consistent with the Appellate Division's determination.
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