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SUMMARY

The Appellate Division, First Department modified an order granting summary judgment to
defendants in a premises-liability action. It affirmed dismissal of the claims against USM, Inc. because
the cleaning company was an independent contractor and no exception to the general rule of
nonliability applied, but denied summary judgment to Marshalls because it had a nondelegable duty to
maintain its store in a reasonably safe condition and could be vicariously liable for the subcontractor's

negligence.
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DISPOSITION other

PROCEDURAL POSTURE Plaintiff appealed from an order granting defendants' motions for

summary judgment dismissing the complaint.

STANDARD OF REVIEW De novo review of summary judgment and the legal sufficiency of the
record.
PRECEDENTIAL VALUE Published New York Appellate Division opinion; precedential within

the First Department subject to later appellate authority.

PARTIES Christopher Jones v. Marshalls, Marshalls of MA, Inc., The TJX
Companies, Inc., USM, Inc.

TOPICS



premises liability ~ vicarious liability =~ negligence ~ summary judgment  standard of review

PRACTICE AREAS

torts  premises liability ~ negligence  civil procedure

QUESTIONS PRESENTED

1. Whether USM, Inc. could be held liable for the alleged negligence of JK Maintenance & Services Inc.,
an independent contractor.

2. Whether Marshalls had a nondelegable duty to maintain the public area of its store in a reasonably safe

condition and could be held vicariously liable for negligence by the cleaning subcontractor.

3. Whether summary judgment could be granted to Marshalls based on lack of notice of the hazardous

condition.

HOLDINGS

1. USM was entitled to summary judgment dismissing the complaint because JK was an independent
contractor, USM did not control the manner of JK's work, none of the recognized exceptions applied,

and USM's alleged passive omissions did not launch a force or instrument of harm.

2. Marshalls was not entitled to summary judgment dismissing the complaint because it had a nondelegable
duty to maintain the public area of its store in a reasonably safe condition and could be held vicariously
liable for negligence by the subcontractor that caused the floor to become unsafe.

3. The court did not reach whether Marshalls established lack of notice because the existence of Marshalls'

nondelegable duty and potential vicarious liability independently required denial of summary judgment.

KEY QUOTATIONS

“However, the court should not have granted summary judgment dismissing the complaint as against
Marshalls, which had a nondelegable duty to maintain the public area of its store in a reasonably safe
condition.” ([*1])

“Therefore, Marshalls can be held vicariously liable for any negligence on the part of the subcontractor that

caused the floor to become unsafe” ([*1])

FACTUAL BACKGROUND

Christopher Jones was injured at a Marshalls store when a floor condition allegedly became unsafe. Cleaning
services at the store were provided by JK Maintenance & Services Inc., an independent contractor hired by
USM, Inc. The record showed that neither USM nor Marshalls controlled how JK performed its cleaning tasks,
and USM was not present at the store when the accident occurred.

PROCEDURAL HISTORY

The Supreme Court, Bronx County, granted summary judgment to Marshalls, Marshalls of MA, Inc., The TJX
Companies, Inc., and USM, Inc. The Appellate Division unanimously modified the order to deny summary



judgment to Marshalls and otherwise affirmed the dismissal as to USM.
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