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SUMMARY

The Supreme Court of Nevada denied a petition for a writ of mandamus challenging the
disqualification of counsel representing Nevada Yellow Cab in an insurance bad-faith action against
Insurance Company of the West. The court adopted the majority rule that counsel retained by an
insurer to defend its insured represents both the insurer and the insured absent a conflict, and held that
the former and current representations were substantially related and adverse. The court concluded that
the district court did not manifestly abuse its discretion in ordering disqualification and that the insurer
had not waived the conflict.

CASE DETAILS

COURT Supreme Court of Nevada

WRITING FOR THE COURT Per Curiam

JURISDICTION Nevada

DECIDED March 8, 2007

DOCKET No. 46579

DISPOSITION writ_denied

PROCEDURAL POSTURE Original petition for a writ of mandamus challenging a district court
order disqualifying counsel for Nevada Yellow Cab Corporation in its
insurance bad faith action against Insurance Company of the West.

STANDARD OF REVIEW Mandamus is an extraordinary remedy committed to the Supreme
Court's discretion. A district court order disqualifying counsel is
reviewed for manifest abuse of discretion; the decision will not be set
aside absent such an abuse.

PRECEDENTIAL VALUE Published Nevada Supreme Court opinion; precedential

PARTIES Nevada Yellow Cab Corporation, Robert D. Vannah, Vannah Costello
Vannah & Ganz v. Eighth Judicial District Court of the State of
Nevada, in and for the County of Clark, Honorable Valerie Adair,
District Judge



TOPICS

insurance bad faith civil procedure appellate procedure writ of certiorari commercial litigation

PRACTICE AREAS

legal ethics insurance bad faith civil procedure appellate procedure

QUESTIONS PRESENTED

1. Whether ICW waived its right to seek disqualification by delaying its motion for more than two years
after the bad faith action began.

2. Whether counsel retained by an insurer to defend its insured represents both the insurer and the insured,
absent a conflict, for purposes of former-client conflict analysis.

3. Whether the former defense representation and the current bad faith representation were substantially
related and adverse under SCR 159 and SCR 160.

4. Whether the district court manifestly abused its discretion by disqualifying Vannah and his firm.

HOLDINGS

1. ICW did not waive its right to seek disqualification because delay alone is insufficient to establish
waiver, and ICW promptly asserted the conflict, expressly reserved its right to seek disqualification
during mediation, and filed its motion after mediation failed.

2. In the absence of a conflict, counsel retained by an insurer to defend its insured represents both the
insured and the insurer, creating an attorney-client relationship between the insurer and defense counsel.

3. The prior defense representation and the current bad faith representation were substantially related, and
the conflict of the associate who participated extensively in the prior representation was imputed to
Vannah and the rest of VCVG.

4. The district court did not manifestly abuse its discretion by disqualifying Vannah and VCVG, so
mandamus relief was unwarranted.

KEY QUOTATIONS

“We now expressly adopt the majority rule concerning the relationship between an insurer and counsel
retained by the insurer to defend its insured. In the absence of a conflict, counsel represents both the insured
and the insurer.” (at 741-42)

“A district court presented with a disqualification motion based on a former representation should (1) make a
factual determination concerning the scope of the former representation, (2) evaluate whether it is reasonable
to infer that the confidential information allegedly given would have been given to a lawyer representing a
client in those matters, and (3) determine whether that information is relevant to the issues raised in the
present litigation.” (at 742)

“Courts deciding attorney disqualification motions are faced with the delicate and sometimes difficult task of
balancing competing interests: the individual right to be represented by counsel of one's choice, each party's



right to be free from the risk of even inadvertent disclosure of confidential information, and the public's
interest in the scrupulous administration of justice.” (at 743)

FACTUAL BACKGROUND

Insurance Company of the West retained Vannah Costello Canepa Riedy & Rubino to defend its insured, Nevada
Yellow Cab, in a personal-injury action. The firm defended the action for several years, during which associate
Denise Cooper Osmond performed substantial work and communicated with ICW regarding the claim. After the
firm was terminated and split, Osmond joined Vannah's new firm, which Yellow Cab retained to pursue a bad
faith action against ICW based on ICW's rejection of a policy-limits settlement offer and the resulting settlement
for more than twice the policy limits. ICW sought to disqualify Vannah and the new firm, and the district court
granted the motion.

PROCEDURAL HISTORY

Insurance Company of the West moved to disqualify Robert Vannah and his firm from representing Nevada
Yellow Cab in a bad faith action. The Eighth Judicial District Court granted the motion. Nevada Yellow Cab,
Vannah, and the firm petitioned the Supreme Court of Nevada for mandamus relief; the Supreme Court denied
the petition.
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