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SUMMARY

The Supreme Court of Louisiana answered a certified question from the United States Court of
Appeals for the Fifth Circuit concerning whether witness immunity bars a malpractice or contract
claim by a client against a retained expert witness. The court held that witness immunity does not
shield a retained expert from claims alleging deficient performance of professional and contractual
litigation-support duties. The court distinguished retained experts from adverse witnesses and court-
appointed professionals entitled to immunity.
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PROCEDURAL POSTURE The Supreme Court of Louisiana answered a certified question from
the United States Court of Appeals for the Fifth Circuit concerning
whether Louisiana's witness-immunity doctrine bars a client's
negligence, breach-of-contract, or unjust-enrichment claims against a
retained expert for deficient litigation-support services.

STANDARD OF REVIEW De novo review of the legal question certified by the Fifth Circuit and
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QUESTIONS PRESENTED

1. Whether Louisiana's witness-immunity doctrine bars a claim by a client against a retained expert for
negligent performance of agreed litigation-support services, including formulation of opinions and
recommendations and preparation for or presentation of testimony.

2. Whether the certified question presented an impermissible advisory or contingent opinion because of a
dispute concerning federal personal jurisdiction.

HOLDINGS

1. The certified question presented a justiciable controversy and was not impermissibly advisory or
contingent. The Louisiana Supreme Court would not revisit the federal courts' determination that
personal jurisdiction existed because the Fifth Circuit had noted that Howard had not appealed or cross-
appealed that ruling.

2. Louisiana's witness-immunity doctrine does not bar a claim by a party against a retained expert whom
the party hired when the claim alleges negligent performance of agreed professional and contractual
litigation-support services, including the formulation of opinions and recommendations and preparation
for or presentation of testimony.

3. A retained expert may not be held liable merely because another expert or authoritative source disagrees
with the expert's opinion; liability may arise from negligent performance of professional services
underlying the opinion.

KEY QUOTATIONS

“After reviewing the cases from the courts of our sister states, as well as the applicable policy considerations,
we hold that claims in connection with a retained expert's alleged failure to provide competent litigation
support services are not barred by the doctrine of witness immunity.” (805 So. 2d at 1131-32)

“We therefore answer the question certified in the negative: Witness immunity or privilege in Louisiana does
not bar a claim against a retained expert witness asserted by a party who in prior litigation retained the
expert, which claim arises from the expert's allegedly negligent performance of his agreed upon duties to
provide litigation support services.” (805 So. 2d at 1133)

FACTUAL BACKGROUND

Marrogi hired Howard, a medical-billing and coding expert, to review pathology reports, prepare litigation
materials, and testify in Marrogi's action against Tulane. Howard produced an affidavit claiming that Tulane had
underbilled Marrogi by approximately $273,485, but the affidavit contained mathematical, pricing, and coding



errors. Howard's revised opinion also contained errors, and he then abandoned the remaining litigation-support
work. Tulane relied on Howard's deposition testimony in obtaining summary judgment against Marrogi.

PROCEDURAL HISTORY

Marrogi retained Howard to provide medical-billing analysis and litigation support in Marrogi's suit against
Tulane. After Howard submitted opinions containing mathematical, pricing, and coding errors and discontinued
his services, the Louisiana trial court dismissed Marrogi's underlying action against Tulane on summary
judgment. Marrogi then sued Howard in the United States District Court for the Eastern District of Louisiana;
that court dismissed the claims under Rule 12(b)(6) based on witness immunity. The Fifth Circuit certified the
witness-immunity question to the Louisiana Supreme Court.

DISPOSITION

other

REMAND INSTRUCTIONS

The certified answer was to be transmitted under seal to the United States Court of Appeals for the Fifth Circuit
and to the parties. The Fifth Circuit indicated that recognition of the exception would result in remand to the
federal district court for further proceedings.
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