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SUMMARY

The Florida Supreme Court held that the State impermissibly shifted the burden of proof by eliciting

testimony about James Warmington’s failure to produce exculpatory documentation during a pretrial

investigation. The court concluded that the error was not harmless beyond a reasonable doubt, quashed

the Third District’s decision, and remanded for a new trial. The opinion also addressed conflict

jurisdiction under the Florida Constitution and included dissenting opinions disputing jurisdiction and

the merits.
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The Florida Supreme Court accepted discretionary review based on
alleged express and direct conflict with decisions of the Florida
Supreme Court and district courts of appeal. The Third District had
affirmed Warmington's conviction and denial of his motion for

mistrial.

The court reviewed the burden-shifting error under the harmless-error
standard, requiring the State to prove beyond a reasonable doubt that
the error did not contribute to the verdict. The court also exercised
discretionary conflict jurisdiction under article V, section 3(b)(3), of
the Florida Constitution.
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QUESTIONS PRESENTED

1. Whether the State impermissibly shifted the burden of proof by eliciting testimony that Warmington

failed to produce exculpatory documentation during the pretrial investigation.
2. Whether the burden-shifting error was harmless beyond a reasonable doubt.

3. Whether the Third District's decision expressly and directly conflicted with the cited Florida Supreme

Court and district court decisions.

HOLDINGS

1. The State impermissibly shifted the burden of proof by eliciting testimony that Warmington failed to
produce exculpatory documentation, because the testimony could have led the jury to believe that he had

a legal duty to produce evidence refuting the theft charge.

2. The error was not harmless beyond a reasonable doubt because the State did not establish that there was

no reasonable possibility that the testimony contributed to the conviction.

KEY QUOTATIONS

“Taken together, these cases stand for the legal proposition that the State may not elicit testimony at trial that
could lead the jury to the erroneous conclusion that the defendant has a duty to produce exculpatory evidence
to refute an element of the charged crime.” (149 So. 3d at 654)

“Simply asserting a defense to a crime does not create any issue for which a defendant “carries [the] burden
of proof.”” (149 So. 3d at 655)

“This chronology conveyed to the jury the distinct impression that Warmington was arrested as a direct result

of failing to provide Detective Abolsky with evidence proving his innocence.” (149 So. 3d at 656)

FACTUAL BACKGROUND

Warmington served as an intermediary in a disputed business investment involving Robert and Christine Pistol
and Rene Sardina. The State claimed that Warmington received $150,000 intended to fund a mortgage loan to
Sardina and instead stole the money; Warmington claimed the money was an unsecured personal loan to him and
Sardina and that nonrepayment did not constitute theft. During the investigation, Detective Stuart Abolsky asked
Warmington to produce documentation supporting his explanation, and Warmington could not do so; Abolsky
then arrested him. At trial, the State elicited testimony about Warmington's inability to produce the

documentation.

PROCEDURAL HISTORY



Warmington was charged with first-degree theft exceeding $100,000 and was convicted of the lesser-included
offense of theft exceeding $20,000 but less than $100,000. The trial court denied his motion for mistrial based on
alleged burden shifting, sentenced him to community control followed by probation, and ordered restitution. The
Third District affirmed, concluding that testimony concerning Warmington's failure to produce documentation
during the pretrial investigation concerned historical facts and did not shift the burden of proof. The Florida
Supreme Court quashed the Third District's decision and remanded for a new trial.

DISPOSITION

quashed

REMAND INSTRUCTIONS

The case was remanded for a new trial.
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