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SUMMARY

The Supreme Court of New Mexico reviews certification of a royalty owners' class action alleging that

Burlington improperly deducted costs associated with placing natural gas in marketable condition. The

court holds that Rule 1-023(B)(2) certification was appropriate and remands the Rule 1-023(B)(3)

analysis to determine whether the marketable-condition rule applies as a matter of law or depends on

individualized contractual intent. The court also holds that a pre-certification denial of class

certification in prior litigation does not preclude absent class members and affirms the application of

New Mexico law.
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QUESTIONS PRESENTED

1.

Whether certification under Rule 1-023(B)(2) NMRA was proper despite individualized contract issues

and the presence of monetary damages claims.

. Whether certification under Rule 1-023(B)(3) NMRA was proper when the applicability of the

marketable condition rule could depend on whether the covenant was imposed as a matter of law or

arose from the parties' intent and extrinsic evidence.

. Whether a prior pre-certification denial of class certification in the 1990-A litigation precluded the

plaintiffs from seeking class certification in this case.

. Whether the district court was required to detail its choice-of-law and conflict-of-law analysis before

applying New Mexico law.

. Whether New Mexico law properly applied to the plaintiffs' claims.

HOLDINGS

1.

Certification under Rule 1-023(B)(2) NMRA was appropriate because individualized issues do not
defeat certification where the defendant allegedly acted or failed to perform a legal duty on grounds
generally applicable to the class, and declaratory or injunctive relief is sought as an integral part of the

class relief even if damages are also sought.

. The Rule 1-023(B)(3) certification determination had to be remanded because the district court needed

to resolve whether the marketable condition rule applied as a matter of law or instead depended on the
parties' intent. If the rule was imposed as a matter of law, certification was appropriate; if it depended on
individualized contract interpretation or extrinsic evidence, certification would depend on whether

individualized issues defeated predominance.

. A prior denial of class certification in a case in which no class was certified does not preclude absent

class members from seeking class certification in a later action.

. Although a district court must conduct the disciplined choice-of-law analysis required before certifying a

multistate class, it is not required to write an opinion or set out the details of that analysis.

. New Mexico law properly applies to the plaintiffs' claims because the disputed contracts concern

transfers of interests in real property located in New Mexico, and New Mexico has significant contacts

and a substantial state interest in the dispute.

KEY QUOTATIONS

“Accordingly, we hold that virtual representation should be limited to apply to absent class members only in
situations where the class has been properly certified and conducted. In addition, it does not apply to pre-

certification decisions, including denial of class certification.” (233 P.3d at 367)



“Prior to a case being certified, absent class members are not offered a right to be heard, are given no notice,

and are given no opportunity to opt out.” (233 P.3d at 368)

“Although the district court must conduct the disciplined analysis specified in Ferrell, and cannot certify a
class without first determining which law will apply, id. 19 13-14, we do not require district courts to write

opinions or the details of their analysis.” (233 P.3d at 369)

“Because the land is located in New Mexico, New Mexico law properly applies.” (233 P.3d at 370)

FACTUAL BACKGROUND

The plaintiffs are royalty owners who alleged that Burlington improperly deducted pre-tailgate processing costs
from royalty and overriding royalty payments. They sought declaratory and injunctive relief as well as damages,
and the district court certified a class. The leases and conveyances concerned mineral interests and land located

in New Mexico.

PROCEDURAL HISTORY

Royalty owners filed a class action alleging that Burlington underpaid royalties by deducting costs associated
with placing natural gas in marketable condition. The district court certified a class under Rule 1-023(B)(2) and
(B)(3) NMRA, held that New Mexico law applied, and rejected Burlington's preclusion argument based on an
earlier denial of class certification in the 1990-A litigation. The Supreme Court of New Mexico affirmed the
Rule 1-023(B)(2) certification, affirmed the rulings on preclusion and applicable law, and remanded the Rule 1-
023(B)(3) certification issue.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The district court must determine whether the marketable condition rule applies as a matter of law or because the
parties intended it to apply. If the rule applies as a matter of law, Rule 1-023(B)(3) certification is appropriate; if

it depends on party intent and individualized proof, the court must determine whether individual issues defeat
predominance.
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