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SUMMARY

The Supreme Court of North Carolina held that, in a custody dispute between two biological parents, a

trial court may deny one parent visitation based on a written finding that visitation is not in the

children's best interests, without finding that the parent is unfit. The court also held that any delegation

allowing the custodial parent to permit discretionary visitation was surplusage rather than reversible

error, and it reversed the relevant portions of the Court of Appeals decision.
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Plaintiff appealed as of right to the Supreme Court of North Carolina
based on a dissent in the Court of Appeals. The Supreme Court
reviewed the Court of Appeals decision affirming the trial court's

custody order.

The Supreme Court reviewed the legal interpretation of N.C.G.S. § 50-

13.5(i) and the legal validity of the custody and visitation provisions.
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QUESTIONS PRESENTED

1. Whether a trial court may deny a parent reasonable visitation in a custody dispute between two parents
based on a written finding that visitation is not in the child's best interests, without also finding that the

parent is unfit.

2. Whether a trial court improperly delegated its authority over visitation by authorizing the custodial

parent to permit visitation in his discretion.

HOLDINGS

1. Under N.C.G.S. § 50-13.5(i), a trial court may deny a parent reasonable visitation when it makes a
written finding that the visitation is not in the child's best interests; it need not also find that the parent is
unfit. In disputes between two parents, neither parent receives a constitutionally based custody

presumption based solely on parental status.

2. The trial court's authorization for the custodial parent to permit some custodial time was not reversible
error because the court had already lawfully denied the noncustodial parent's reasonable visitation under
N.C.G.S. § 50-13.5(i). The authorization was surplusage and a humane accommodation rather than an

improper delegation requiring reversal.

KEY QUOTATIONS

“The unequivocal and clear meaning of the statute identifies two different circumstances in which a parent
can be denied visitation, and the disjunctive term “or” in N.C.G.S. § 50-13.5(i) establishes that either of the

circumstances is sufficient to justify the trial judge’s decision to deny visitation.” (at 6-7)

“Furthermore, in light of statutory and case law, in a dispute between two parents with equal parental rights,
the trial court must apply the “best interest of the child” standard to determine custody and visitation

questions™ (at 11)

FACTUAL BACKGROUND

John Tyler and Kelly Routten were married and had two children before separating in 2014. During the custody
proceedings, the trial court ordered Kelly to obtain a neuropsychological evaluation, and she did not timely
disclose that Duke Clinical Neuropsychology Service had evaluated her. The trial court awarded John sole legal
and physical custody, found that visitation with Kelly was not in the children's best interests, denied Kelly

visitation, and allowed John to permit custodial time in his discretion.

PROCEDURAL HISTORY

The Wake County District Court entered an amended permanent custody order awarding plaintiff sole legal and
physical custody, denying defendant visitation, and permitting plaintiff to allow custodial time in his discretion.
The Court of Appeals majority held that the trial court was required to find defendant unfit or acting
inconsistently with her parental status before denying visitation and that the trial court improperly delegated its
visitation authority. Plaintiff appealed to the Supreme Court based on the Court of Appeals dissent; defendant's

separate filings seeking review were dismissed ex mero motu.



DISPOSITION

reversed

REMAND INSTRUCTIONS

None stated. The Court reversed the challenged portions of the Court of Appeals decision, including the portions

that vacated the custody award and remanded for further proceedings.
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