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SUMMARY

The Maine Supreme Judicial Court affirmed a protection-from-abuse order entered in favor of two

children against Mark Forino. The court held that claim preclusion did not bar the second protection-

from-abuse complaint because the children were excluded from the first final order and were not in

privity with the parties to that proceeding. The court also declined to address an inadequately

developed issue-preclusion argument and emphasized caution in applying res judicata in cases

involving children.
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Forino appealed a District Court judgment entering a protection from
abuse order in favor of Doe's two younger children. He challenged the
denial of his motions to dismiss on claim-preclusion grounds and to
exclude evidence concerning Doe's earlier protection-from-abuse

complaint.

The res judicata determination was reviewed de novo. The District
Court's finding concerning party identity or privity was reviewed for
clear error. The court also applied waiver principles to the

inadequately developed issue-preclusion argument.
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QUESTIONS PRESENTED

1. Whether claim preclusion barred Doe's second protection-from-abuse complaint because it involved the

same alleged incident as the first complaint.

2. Whether the two younger children were parties to, or in privity with parties to, the first action such that

claim preclusion applied.

3. Whether Forino's inadequately developed issue-preclusion argument required exclusion of evidence

concerning allegations in the first complaint.

HOLDINGS

1. Claim preclusion did not bar the second complaint because the two younger children were not parties to

the first final judgment and were not in privity with Doe or the oldest child.

2. The court did not reach the issue-preclusion argument because it was functionally duplicative of the

claim-preclusion argument and was inadequately developed for appellate review.

KEY QUOTATIONS

“Claim preclusion bars relitigation if: (1) the same parties or their privies are involved in both actions; (2) a
valid final judgment was entered in the prior action; and (3) the matters presented for decision in the second

action were, or might have been, litigated in the first action.” ( 8)

“Privity requires that the parties’ interests in the first litigation be so intertwined as to “represent one single
legal right.”” (Y 11)

“Given frequently changing family circumstances and the summary nature of the procedure on complaints for
protection from abuse, the need for caution in applying res judicata is as compelling in cases regarding
protection from abuse as it is in divorce, child protective, and other case types in which the care and custody
of children is determined.” ( 15)

FACTUAL BACKGROUND

Doe's first complaint alleged an April 20, 2019 incident and sought protection for herself and three children. The
parties agreed to an order without a finding of abuse, but the final order protected only Doe and her oldest child;
the two younger children were excluded, and no adjudication was made concerning whether they had been
abused. After criminal-case bail conditions were amended to permit Forino contact with the younger children,
Doe filed a second complaint on their behalf based on the same alleged incident. The District Court found both

children abused and entered a protection-from-abuse order.

PROCEDURAL HISTORY

Doe's first protection-from-abuse complaint, filed on behalf of herself and three children, resulted in an agreed

final order protecting Doe and her oldest child but not the two younger children. After bail conditions changed to



permit Forino contact with the younger children, Doe filed a second complaint on their behalf based on the same
alleged incident. The District Court denied Forino's motions to dismiss and in limine, entered a protection-from-
abuse order after hearing, and affirmed its ruling in amended and subsequent orders. The Supreme Judicial Court

of Maine affirmed.
DISPOSITION

affirmed
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