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SUMMARY

The Nebraska Supreme Court held that a partial summary judgment constituted a final submission as
to one claim, depriving the plaintiffs of the statutory right to voluntarily dismiss the entire action
without prejudice under Neb. Rev. Stat. § 25-601. The court further held that the district court had
authority to vacate the dismissal and reinstate the case. The dismissal order was reversed and the cause

remanded for further proceedings.
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QUESTIONS PRESENTED
1. Whether the district court's dismissal order was a final, appealable order.

2. Whether a partial summary judgment constituted a final submission that deprived plaintiffs of the

statutory right to voluntarily dismiss the entire action without prejudice under Neb. Rev. Stat. § 25-601.

3. Whether the district court retained authority to vacate its dismissal order and reinstate the case under
Neb. Rev. Stat. § 25-2001(1).

HOLDINGS

1. The district court's order dismissing the case completely disposed of the subject matter and affected a

substantial right, making it a final, appealable order.

2. A partial summary judgment constitutes a final submission as to the claim resolved by the judgment.
After such a final submission, the plaintiff lacks the statutory right to voluntarily dismiss the entire
action without prejudice, although the plaintiff retains the right to dismiss claims that have not been

finally submitted.

3. The district court had jurisdiction to consider and grant the motion to vacate and reinstate the case, and

its reinstatement order was not a nullity.

KEY QUOTATIONS

“A final submission of an action contemplates submission upon both law and facts, and it only exists when

nothing remains to be done to render it complete.” (at 8)

“While the final submission on the fraud claim did not affect whether Appellants could voluntarily dismiss
their undue influence claims, it did affect whether they could voluntarily dismiss the entire action pursuant to
§ 25-601.” (at 10)

“Thus, its subsequent order reinstating the case was not a nullity, and the district court erred in determining

that the case “[stood] dismissed pursuant to [Appellants’] voluntary dismissal.”” (at 12)

FACTUAL BACKGROUND

Daniel and Ronald Schaaf, copersonal representatives of their mother's estate, sued Tommy and Susan Schaaf
alleging undue influence and fraud in the inducement concerning conveyances of real estate. The district court
granted partial summary judgment on one fraud-in-the-inducement claim but denied summary judgment on the
remaining claims. The representatives then filed a voluntary dismissal without prejudice, later sought to reinstate
the action after a related county court action was dismissed for lack of subject matter jurisdiction, and the district
court initially reinstated the case before ultimately dismissing it.



PROCEDURAL HISTORY

Appellants filed claims concerning undue influence and fraud in the inducement involving real property devised
by their mother. The district court granted partial summary judgment against one fraud claim. Appellants then
filed a voluntary dismissal without prejudice, filed a new action in county court that was dismissed for lack of
subject matter jurisdiction, and obtained an order from the district court vacating its dismissal and reinstating the
original case. The district court later concluded that the voluntary dismissal had immediately terminated the case

and dismissed it; the Nebraska Supreme Court reversed and remanded.
DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The cause was remanded for further proceedings consistent with the opinion.
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