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SUMMARY

The Pennsylvania Supreme Court held that a criminal defendant’s standalone motion for the return of
property under Pennsylvania Rule of Criminal Procedure 588 is waived when the defendant had an
opportunity to file the motion during the criminal proceedings or within thirty days after disposition.
The Court rejected the Commonwealth Court’s application of a six-year statute of limitations and
reaffirmed the waiver analysis of Commonwealth v. Setzer and Commonwealth v. One 1990 Dodge
Ram Van. The Court affirmed the denial of Todd Allen’s petition for return of seized cash on other
grounds.

CASE DETAILS

COURT Supreme Court of Pennsylvania

WRITING FOR THE COURT Justice Baer; Chief Justice Castille; Justice Eakin; Justice Saylor;
Justice Stevens; Justice Todd; Justice McCaffery

JURISDICTION Pennsylvania

DECIDED December 29, 2014

DISPOSITION affirmed

PROCEDURAL POSTURE The Commonwealth appealed from the Commonwealth Court's
affirmance, on alternate grounds, of the trial court's dismissal of
Allen's petition for return of seized property under Pennsylvania Rule
of Criminal Procedure 588.

STANDARD OF REVIEW De novo review of the purely legal question concerning the timing of a
Rule 588 motion; plenary scope of review.

PRECEDENTIAL VALUE precedential

PARTIES Commonwealth of Pennsylvania v. Todd Allen

TOPICS

criminal procedure appellate procedure warrant requirement search and seizure appellate jurisdiction

PRACTICE AREAS



criminal procedure appellate procedure property seizure and forfeiture remedies

QUESTIONS PRESENTED

1. Whether a criminal defendant's stand-alone petition for return of property under Pennsylvania Rule of
Criminal Procedure 588 is subject to a statute of limitations or is waived when the defendant had a prior
opportunity to seek return of the property during the underlying criminal proceeding.

2. Whether Allen waived his Rule 588 claim by failing to file the motion while the criminal charges were
pending or within thirty days after dismissal of the charges, while the trial court retained jurisdiction.

3. Whether seized property must be returned automatically when the Commonwealth does not promptly
initiate forfeiture proceedings.

HOLDINGS

1. A criminal defendant's stand-alone motion for return of property under Rule 588 is governed by waiver
principles, not by a statute of limitations, when the defendant had a prior opportunity to seek return of
the property during the underlying criminal proceeding.

2. Allen waived entitlement to return of the seized property because he failed to file a Rule 588 motion
during the pendency of the charges or within thirty days following their dismissal.

3. The Commonwealth is not required to return seized property automatically merely because it did not
initiate forfeiture proceedings; Rule 588 requires the aggrieved person to file a motion based on
entitlement to lawful possession.

4. The court did not decide the timing rules applicable to a Rule 588 motion filed by a third-party owner
who was not a party to the underlying criminal proceeding.

KEY QUOTATIONS

“It is the search and seizure of the property, therefore, that triggers the ability to move for return of the seized
property.” (717)

“Accordingly, we respectfully reject the Commonwealth Court’s reliance on a statute of limitations analysis to
resolve the timeliness of Appellee’s return motion, and conclude instead, consistent with the trial court, that
Appellee’s failure to file a return motion during the pendency of the criminal charges against him or within
thirty days following dismissal of the charges results in waiver, precluding review of his stand-alone return
petition.” (718)

FACTUAL BACKGROUND

Allen was arrested during a traffic stop on January 10, 2002, for driving a stolen vehicle and related offenses.
Police seized $1,060 in cash during a search of the vehicle. The charges were withdrawn by nolle prosequi, and
the criminal case was disposed of on November 8, 2002. Allen did not seek return of the property during the
criminal proceedings or within thirty days after dismissal, instead filing a Rule 588 petition on July 22, 2010.

PROCEDURAL HISTORY



Allen was arrested and charged in 2002, and the charges were withdrawn by nolle prosequi. In 2010, more than
seven years later, he filed a Rule 588 petition seeking return of $1,060 seized during his arrest. The trial court
dismissed the petition as waived under Commonwealth v. Setzer and Commonwealth v. One 1990 Dodge Ram
Van. The Commonwealth Court affirmed on the alternate ground that the petition was barred by a six-year
statute of limitations, and the Supreme Court of Pennsylvania affirmed the result while rejecting the statute-of-
limitations analysis and reinstating the waiver rationale.
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OPINION

Commonwealth v. Allen 107 A.3d 709
BAER, J.
OPINION
Justice BAER. Nearly eight years after criminal charges against him were dismissed, Todd Allen
(Appellee) moved for the return of *711property seized from the vehicle he was driving at the time
of his arrest pursuant to Rule 588 of the Pennsylvania Rules of Criminal Procedure. The trial
court, applying Commonwealth v. Setzer, 258 Pa.Super. 236, 392 A.2d 772 (1978), and
Commonwealth v. One 1990 Dodge Ram Van, 751 A.2d 1235 (Pa.Cmwlth.2000), found that
Appellee’s claim was waived because it had not been raised before the trial court that had
jurisdiction over the criminal case against him. Although on appeal the Commonwealth Court
affirmed, it declined to follow Setzer, overruled One 1990 Dodge Ram Van, applied a six-year
statute of limitations to return motions filed pursuant to Rule 588, and held that Appellee’s motion



was untimely because it was filed over six years after the charges against him were dismissed. On
the Commonwealth’s appeal to this Court,1 we are persuaded that the Commonwealth Court erred
by applying a statute of limitations analysis, and that the trial court was correct in applying the
waiver analysis of Setzer and One 1990 Dodge Ram Van. We therefore hold that because Appellee
had a prior opportunity to move for the return of property during the pendency of the criminal
charges against him, his failure to do so resulted in waiver of this issue. This holding amounts to a
rejection of the entirety of the Commonwealth Court’s analysis, but an affirmance of the denial of
relief to Appellee. On January 10, 2002, Appellee was arrested during a traffic stop for driving a
stolen vehicle and related offenses. During the vehicle search that followed, the police seized
$1060.00 in cash (the Property). On February 15, 2002, Appellee was held for trial on charges of
theft by receiving stolen property, unauthorized use of an automobile, and criminal conspiracy.
The Commonwealth, however, withdrew the charges against him by nolle prosequi, and
Appellee’s case was disposed of on November 8,2002. Over seven years later, on July 22, 2010,
Appellee filed a petition for return of the Property pursuant to Rule 588.2 The
*712Commonwealth moved to dismiss on March 9, 2011, asserting that Appellee had waived his
right to seek return of the Property by not moving for its return upon the final disposition of his
criminal ease while the trial court retained jurisdiction. The Commonwealth relied on Setzer for
support. In Setzer, the appellant was arrested and charged with several criminal offenses and
convicted following a non-jury trial. 892 A.2d at 772-73. Nearly two years after his conviction, he
filed a petition seeking the return of $77.00 that had been confiscated from him during his arrest.
Id. at 773. On appeal from the trial court’s denial of this petition, the Superior Court affirmed,
applying a waiver analysis to hold that although the predecessor to Rule 588 did not specify when
a petition for return of property must be filed, it could have been raised either within thirty days of
trial in conjunction with post-verdict motions or within thirty days of sentencing in conjunction
with post-sentence motions. Id. at 773 n. 4. According to the Superior Court, by failing to raise his
entitlement to the return of property at trial or sentencing, when it was cognizable and the trial
court had jurisdiction, the Setzer appellant had waived his right to raise the issue. Id. (“[W]e find it
clear that practical considerations dictate that this issue be deemed waived when, as in the instant
case, it is not raised until almost two years after disposition of the charges which gave rise to the
confiscation of property.”); Commonwealth v. Romberger, 474 Pa. 190, 378 A.2d 283, 286 (1977)
(“It is a fundamental doctrine in this jurisdiction that where an issue is cognizable in a given
proceeding and is not raised it is waived and will not be considered on a review of that
proceeding.”). The Commonwealth Court has likewise previously applied a waiver analysis in the
same circumstances. One 1990 Dodge Ram Van, 751 A.2d at 1237 (holding the appellant waived
the issue of return of property by failing to raise it following trial or sentencing for the underlying
crimes). The trial court in this case agreed with the Commonwealth and followed Setzer and One
1990 Dodge Ram Van to deny Appellee’s petition on April 28, 2011. Ap-pellee appealed to the
Commonwealth Court, which affirmed on alternate grounds in an en banc published decision.



Commonwealth v. Allen, 59 A.3d 677 (Pa.Cmwlth.2012) (en banc). Noting that Superior Court
decisions are not binding on it, id. at 679 (citing Muntz v. Dep’t of Transp., 157 Pa.Cmwlth. 514,
630 A.2d 524, 525 (1993)), the Commonwealth Court declined to follow Setzer and overruled its
decision in One 1990 Dodge Ram Van premised on its view that civil forfeiture and petitions for
return of property are civil proceedings, and therefore independent of any underlying criminal
prosecutions. Id. at 679 (citing Commonwealth v. Perez, 941 A.2d 778, 780 (Pa.Cmwlth.2008)
(noting that civil forfeitures “are the in *713rem consequence for wrongdoing prescribed by
statute” and that property is not forfeited “as a result of the criminal conviction, but through a
separate proceeding, civil in form but quasi-criminal in nature_”)). The Commonwealth Court
reasoned that the progress of an ancillary criminal proceeding may be irrelevant to either a
forfeiture petition filed by the Commonwealth or a motion for return of property filed by a person
entitled to lawful possession of the property, Allen, 59 A.3d at 679-80, noting there may be a civil
forfeiture proceeding where no criminal charges were filed against the person from whom the
property was seized. Id. at 680. Additionally, according to the Commonwealth Court, if the
property was owned by a third-party uninvolved in the underlying criminal proceeding, it would
be awkward to require that third-party to intervene in that criminal proceeding to seek the return of
property via post-trial motions or at sentencing pursuant to the procedure endorsed in Setzer. Id. at
680 (“There is no precedent for such an awkward procedure because it makes no sense.”). The
court failed to acknowledge that this case involved neither a return motion filed in answer to a
forfeiture petition nor property that was owned by someone other than the accused in the
underlying criminal proceeding, rendering its musings hypothetical and unnecessary for
disposition of the matter before it. Because post-trial motions must be filed within thirty days of
the verdict, the Commonwealth Court characterized Setzer as imposing a thirty-day “statute of
limitations” on petitions for return of property, which it held was not supported by Rule 588. In
this regard, the Commonwealth Court evidently failed to discern that Set-zer was based on a
waiver analysis, rather than a statute of limitations analysis. Instead, construing its task as
determining the applicable statute of limitations, the court examined the Controlled Substances
Forfeiture Act, 42 Pa.C.S. § 6801(c),3 which requires the Commonwealth to institute proceedings
for the forfeiture of seized property “forthwith,” and 42 Pa.C.S. § 5524(5),4 which imposes a two-
year statute of limitations for commencement of forfeiture proceedings. Premised on these two
provisions, the Commonwealth Court posited that when the Commonwealth failed to move for
forfeiture within two years of a warrantless seizure, the property in question should be returned to
the person from whom it was seized. Allen, 59 A.3d at 680. However, determining that the
question of whether the Commonwealth complied with these requirements was not directly before
it, the Commonwealth Court instead looked elsewhere for a potentially pertinent statute of
limitations. Examining the Judicial Code, the Commonwealth Court considered and rejected the
two-year limitation period for “[a]n action for taking, detaining or injuring personal property,
including actions for specific recovery thereof,” 42 Pa.C.S. § 5524(3), concluding that this



provision was inapplicable for two reasons: first, because it has generally been applied in tort
actions commenced by complaint; and, second, because a petition for return of property is a
“proceeding,” not an “action.” See 42 Pa. C.S. § 102 (providing that “proceeding” includes “every
declaration, petition or *714other application which may be made to a court under law ..., but the
term does not include an action or an appeal.”). Consequently, having determined that its task was
to identify an applicable statute of limitations, the Commonwealth Court concluded there was no
specific limitation period established by rule or law for the filing of a motion for return of
property. Thus, to fill the void, the court held-the residual six-year limitations period of Section
5527(b) was applicable, 42 Pa.C.S. § 5527(b),5 and began to run at “the conclusion of the criminal
ease in the trial court, whether by conviction, acquittal or withdrawal of the charges; at the
conclusion of any post-conviction proceedings or appeals; or at the conclusion of any collateral
proceedings in federal court.” Allen, 59 A.3d at 681. Because Appellee filed his petition over six
years after his criminal case was concluded (by withdrawal of the charges), the Commonwealth
Court held that it was untimely, and affirmed under the statute of limitations analysis the trial
court’s dismissal of the petition. We granted the Commonwealth’s allowance of appeal to
determine whether a criminal defendant has an obligation to file a petition for" return of property
prior to the completion of proceedings before the trial " court, or, as the Commonwealth Court
held, may wait six years from the completion of all criminal proceedings, including collateral
attacks, to file a standalone motion.6 This issue is purely a question of law; accordingly, our
standard of review is de novo, and our scope of review is plenary. Ash v. Cont’l Ins. Co., 593 Pa.
523, 932 A.2d 877, 879 (2007) (citing Swords v. Harleysville Ins. Cos., 584 Pa. 382, 883 A.2d
562, 567 (2005)). The Commonwealth, as appellant, advances an argument premised on the
waiver analysis established in Setzer, asserting that any stand-alone petition for return of property
filed by a party to a criminal proceeding, which could have been raised in that criminal proceeding
but was not, is waived. Setzer, 392 A.2d at 773; One 1990 Dodge Ram Van, 751 A.2d at 1237.
Focusing on the principles of Setzer waiver, the Commonwealth relies on the well-established
legal proposition that an issue that is cognizable in a given proceeding and is not raised therein is
waived, and will not be considered on review of that proceeding. See Setzer, 392 A.2d at 773
(citing Romberger, 378 A.2d at 286). The Commonwealth argues that this rule of waiver applies
only to the parties in a criminal proceeding involving the subject property. According to the
Commonwealth, Appellee, who was a party to the criminal case, waived his claim to the Property
by failing to seek its return during the course of the criminal proceeding or within thirty days of
the trial court’s order dismissing the charges against him. In furtherance of this argument, the
Commonwealth relies on Rule 588(A), which provides that return motions must be filed “in the
court of common pleas for the judicial district in which the property was seized,” and Rule 588(C),
which permits a petition for the return of property *715to be joined in the criminal proceeding
with a motion to suppress. Thus, the Commonwealth asserts that such motions are timely when
they are filed while the trial court retains jurisdiction over the criminal proceeding, or when they



are responsive to a forfeiture petition filed by the Commonwealth.7 The Commonwealth Court’s
concern for third-party property owners was not, according to the Commonwealth, implicated in
this case. Nevertheless, to address a case in that procedural posture, the Commonwealth asserts
that under the waiver rationale of Setzer, if seized property is owned by someone other than a
criminal defendant, then waiver would not bar a stand-alone return motion filed independently of
the criminal proceeding, because that party would not have had a prior opportunity to file the
return motion and waiver would not apply. In rejecting the Commonwealth Court’s search for an
applicable statute of limitations, the Commonwealth argues that the rule of waiver is simply not a
statute of limitations. See Allen, 59 A.3d at 680 (“Having rejected Setzer’s 30-day statute ■  of
limitations, we must decide the appropriate deadline.”). Rather, the pertinent inquiry, according to
the Commonwealth, was whether Appellee had a prior foregone opportunity to move for return of
the Property. Moreover, the Commonwealth asserts that the Commonwealth Court’s holding that a
stand-alone return motion must be filed within six years of the completion of all proceedings in the
underlying criminal action effectively provides no limitation upon the timing of such motions,
because criminal appeals and collateral attacks may take years to resolve. Even where a significant
amount of time has passed, the Commonwealth asserts that nunc pro tunc appellate rights may be
reinstated, or an untimely collateral attack launched. The Commonwealth continues that if the
relevant inquiry is the applicable statute of limitations, then whatever that statute of limitations
may be, it should run from when the property owner is aggrieved by the seizure, see Pa.R.Crim.P.
588(A) (permitting a return motion to be filed by “[a] person aggrieved by a search and seizure”),
or, in cases of a third-party owner not involved in the underlying criminal proceeding, when the
property owner knows or reasonably should have known of the seizure, Crouse v. Cyclops
Industries, 560 Pa. 394, 745 A.2d 606 (2000) (providing that the discovery rule is a judicially
created device that tolls the statute of limitations until the complaining party knows or reasonably
should know of his cause of action). While declining to advocate for one statute of limitations in
particular, the Commonwealth notes that a two-year statute of limitations would be commensurate
with the two-year limitation period for civil forfeiture, see 42 Pa.C.S. § 5524(5). Responding to
the Commonwealth Court’s suggestion that property should be automatically returned to “the
party” once time for filing a forfeiture petition runs, the Commonwealth observes that this
*716would be contrary to the requirement in Rule 588(A) that the “person aggrieved by a search
and seizure” file a return motion, and further adds that the Commonwealth Court’s concern for
protecting third-party property owners would be vitiated if the Commonwealth were simply to
return seized property to the criminal charged in the underlying proceeding. According to the
Commonwealth, there are sometimes competing claims of ownership which must be adjudicated
by a court, and would be disregarded if the Commonwealth were to sua sponte return the property
to the party from whom it was seized. Appellee begins his argument in agreement with the
Commonwealth Court that where the Commonwealth has not initiated forfeiture proceedings
following “the non-conviction termination of a criminal complaint,” the defendant is entitled to



automatic return of the seized property. As support, Appellee relies on Section 6801(c) of the
Controlled Substances Forfeiture Act, which requires that in the event property is seized without a
warrant, forfeiture proceedings “shall be instituted forthwith,” 42 Pa.C.S. § 6801(c), and 42
Pa.C.S. § 5524(5), which provides a two year statute of limitations for “actions upon a statute for a
civil penalty or forfeiture.” According to Appellee, these provisions indicate that where criminal
proceedings are terminated prior to trial, the Commonwealth must either begin forfeiture
proceedings or return the property to the person from whom it was seized. Ap-pellee does not rely
on any legal authority for this latter proposition. Appellee agrees with the Commonwealth Court’s
decision not to follow Setzer, but disagrees with its reasoning. Specifically, Appellee argues that
Setzer does not control the timing of a return motion filed by a criminal defendant against whom
the charges were dismissed. Rather, Appellee argues that by requiring a return motion to be filed
within the thirty-day period for post-trial or post-sentence motions, Setzer is limited to
circumstances where a criminal defendant has the opportunity to file such motions. Where there is
no trial, Appellee posits that there is no triggering event to file a return motion under Setzer and he
therefore cannot be held to the thirty-day period for post-trial or post-sentence motions. Appellee
contends that under the facts herein (where charges were dismissed), he had no opportunity to seek
the return of his property during the prior criminal proceeding. Resolution of the current appeal
requires us to examine Rule 588 and determine the timing of a motion for return of property. The
Rules of Criminal Procedure are to “be construed in consonance with the rules of statutory
eonstruction[,]” Pa.R.Crim.P. 101(C), which requires us to interpret the provisions in accord with
the plain meaning of their terms. Commonwealth v. Pressley, 584 Pa. 624, 887 A.2d 220, 223 n. 5
(2005). Although Rule 588 does not directly address the question of timing, it is sufficiently
precise with regard to who may file a return motion and where the motion must be filed to permit
us to discern that a criminal defendant has an opportunity to file a motion seeking the return of
property while the charges against him are pending. Specifically, return motions are filed by “a
person aggrieved by a search and seizure” and must “be filed in the court of common pleas for the
judicial district in which the property was seized.” Pa.R.Crim.P. 588(A). Additionally, a return
motion may be filed pre-trial and joined with a motion to suppress. Id. at *717588(C).8 Pursuant
to Rule 588, therefore, a return motion is timely when it is filed by an accused in the trial court
while that court retains jurisdiction, which is up to thirty days after disposition. See 42 Pa. C.S. §
5505 (providing that a trial court retains jurisdiction to modify or rescind any order within thirty
days of its entry, if no appeal has been taken).9 Appellee, therefore, had the opportunity to move
for return of the Property during the pendency of the criminal proceedings, or while the trial court
retained jurisdiction for thirty days following the dismissal of charges. Although Appellee claims
that he had no opportunity to file a return motion during the pendency of the criminal proceedings
against him because the Commonwealth dismissed the charges, he has indicated no impediment
precluding him from filing the return motion prior to dismissal of the charges or during the thirty-
day period during which the trial court retained jurisdiction following dismissal. Contrary to



Appellee’s suggestion, Rule 588 does not require a trial as the triggering event for a return motion.
Rather, the rule provides that “a person aggrieved by a search and seizure” may file a return
motion. It is the search and seizure of the property, therefore, that triggers the ability to move for
return of the seized property. Because Appellee was held for trial on February 15, 2002, he had
until thirty days following dismissal of the charges, or December 8, 2002, to move for return of the
Property. Having failed to do so, he has waived any entitlement to the return of property under
Rule 588. This is consistent with the result the Superior Court reached in Setzer, in which that
court addressed a return motion filed almost two years following disposition of the criminal case.
Citing the classic rule that an issue not raised is waived and will not be considered on appeal, see
Romber-ger, 378 A.2d at 286, and observing that the issue would have been cognizable in the
lower court and reviewable on appeal, the Superior Court held in Setzer that because the court
would have been precluded from reviewing a waived claim on direct appeal, it could not consider
the waived issue almost two years later on appeal from the denial of the return motion. Setzer, 392
A.2d at 773. The Setzer court, therefore, properly considered the issue waived by the criminal
defendant’s failure to raise it before the trial court during the pendency of the underlying criminal
proceeding. See also One 1990 Dodge Ram Van, 751 A.2d at 1237 (applying Setzer to hold that
the claimant, who was prosecuted in the underlying criminal proceeding, “waived the issue of the
return of his property by failing to raise it either in post-trial motions or at the time of his
sentencing.”). Contrary to the Commonwealth Court’s holding, this rule of waiver provides a
proper analysis, and there was no need to look to various statutes of limitations. In this case, which
is all we are adjudicating, we are not faced with an unaware claimant, but rather one who was a
party to the underlying criminal proceeding in which he could have filed the return motion but
failed to do so.10 *718Thus, by its terms, the applicability of waiver applied herein, in Setzer, and
in One 1990 Dodge Ram Van, is limited by whether the party filing the return motion was also a
party to the underlying criminal proceeding. If the claimant was the defendant, the waiver rule
applies because he had a prior missed opportunity to move for the return of property. Although the
Commonwealth Court’s concern for a third-party property owner is valid, we do not address the
timing of a return motion filed by a third-party because we are not currently presented with such
facts. Turning to Appellee’s argument that property should be returned by the Commonwealth
automatically, it is apparent that there is no authority to support automatic return. To the contrary,
Rule 588 provides that a return motion must be filed and premised on the entitlement to lawful
possession. Pa.R.Crim.P. 588(A) (stating that a person who is aggrieved by a search and seizure
“may move for the return of the property on the ground that he is entitled to lawful possession
thereof’ and such motion “shall be filed in the court of common pleas ...”). Accordingly, we
respectfully reject the Commonwealth Court’s reliance on a statute of limitations analysis to
resolve the timeliness of Appellee’s return motion, and conclude instead, consistent with the trial
court, that Appellee’s failure to file a return motion during the pendency of the criminal charges
against him or within thirty days following dismissal of the charges results in waiver, precluding



review of his stand-alone return petition. In this respect, Setzer and One 1990 Dodge Ram Van
remain valid. We affirm on other grounds the Commonwealth Court’s affir-mance of the trial
court’s dismissal of Ap-pellee’s return motion. Former Justice McCAFFERY did not participate in
the decision of this case. Chief Justice CASTILLE and Justice EAKIN and STEVENS join the
opinion. Justice SAYLOR files a dissenting opinion in which Justice TODD joins. Justice TODD
files a dissenting opinion. . Although the Commonwealth Court’s ultimate disposition was
favorable to the Commonwealth by virtue of the affirmance of the trial court’s dismissal of
Appellee’s petition for return of property, we accepted allocatur agreeing to hear this case. The
Commonwealth argues that it is aggrieved by the appellate court's published decision because of
the burden it imposed with respect to motions for return of property filed hereafter. See
Commonwealth v. Robinson, 575 Pa. 500, 837 A.2d 1157, 1160 n. 7 (2003) (recognizing that
although the Commonwealth prevailed in the lower court, it was aggrieved by the burden imposed
therein). Under the Commonwealth Court's ruling, the Commonwealth, through the district
attorneys, would be obliged to litigate the merits of claims which it believes, and we ultimately
agree, are waived; and which under the Commonwealth Court's published decision could be raised
years after the seizure occurred. Moreover, although Appel-lee could have asserted that the
Commonwealth, as the party that prevailed with respect to the return of property, does not have
standing to pursue the appeal, see Pa.R.A.P. 501, he has not done so. Our precedent is clear that
standing is subject to waiver and is not jurisdictional, thus, it would be inappropriate for us to sua
sponte raise an issue of standing. See In re Paulmier, 594 Pa. 433, 937 A.2d 364, 368 n. 1 (2007);
In re Condemnation by Urban Redevelopment Auth. of Pittsburgh, 590 Pa. 431, 913 A.2d 178, 181
n. 6 (2006). Finally, there is no suggestion or indication that the parties have engaged in bad faith
or conspired to invoke the Court's jurisdiction. Consequently, we will decide the Commonwealth’s
appeal. . Rule 588 provides as follows: (A) A person aggrieved by a search and seizure, whether or
not executed pursuant to a warrant, may move for the return of the property on the ground that he
or she is entitled to lawful possession thereof. Such motion shall be filed in the court of common
pleas for the judicial district in which the property was seized.
*712(B) The judge hearing such motion shall receive evidence on any issue of fact necessary to
the decision thereon. If the motion is granted, the property shall be restored unless the court
determines that such property is contraband, in which case the court may order the property to be
forfeited.
(C) A motion to suppress evidence under Rule 5,81 may be joined with a motion under this rule.
Comment: A motion for the return of property should not be confused with a motion for the
suppression of evidence, governed by Rule 581. However, if the time and effect of a motion
brought under the instant rule would be, in the view of the judge hearing the motion, substantially
the same as a motion for suppression of evidence, the judge may dispose of the motion in
accordance with Rule 581. Pa.R.Crim.P. 588. . Section 6801(c) provides: "In the event seizure
without process occurs, as provided herein, proceedings for the issuance thereof shall be instituted



forthwith.” . Section 5524(5) imposes a two-year statute of limitations upon “[a]n action upon a
statute for a civil penalty or forfeiture.” . This section provides: (b) Other civil action or
proceeding. — Any civil action or proceeding which is neither subject to another limitation
specified in this subchapter nor excluded from the application of a period of limitation by section
5531 (relating to no limitation) must be commenced within six years. 42 Pa.C.S. § 5527(b). . A
stand-alone motion is in contrast to a petition for return of property filed in response to the
Commonwealth’s forfeiture petition. . According to the Commonwealth, when it files a forfeiture
petition in response to an untimely motion for return of property, or when the return motion is filed
in response to its forfeiture petition, it is waiving the defenses of untimeliness or waiver by
claiming ownership of the subject property and asking the court to adjudicate the merits of its
claim. See 42 Pa.C.S. § 6801(a) (defining forfeitable property and providing that "no property
right shall exist in them.”). It therefore asserts that it is not opposed to adjudicating return motions,
even those that would otherwise be waived, where they are responsive to a forfeiture petition,
because forfeiture is a new proceeding in which a return motion is cognizable. . A motion to
suppress is generally filed after the "case has been returned to court and ... [is] contained in the
omnibus pretrial motion ...” Pa.R.Crim.P. 581(B). . Although the Commonwealth makes a
persuasive argument that return motions are also timely when they are filed in response to a
petition for forfeiture, we make no comment on this assertion because it is not what occurred in
this case. .We emphasize that our holding today is limited to the factual circumstances presented,
where the property owner is the criminal defendant, and had an opportunity to move for the return
of property during the thirly days following disposition of the charges, *718while the trial court
had jurisdiction. We have not attempted to define the timing pertaining to other circumstances,
such as where the property is owned by an individual who is not a party to the underlying criminal
action. In this regard, we urge the Civil and Criminal Procedural Rules Committees to consider
articulating a rule that would define the timing of return motions filed in circumstances not
addressed by this Opinion, such as when the property is owned by a third party.
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