
SUPREME COURT OF WASHINGTON

In re Interest of Natasha Mahaney and Jesse Mahaney, 146 Wash. 2d
878

51 P.3d 776 (2002) · No. No. 71022-8 · Decided July 25, 2002

SUMMARY

The Supreme Court of Washington held that the Indian Child Welfare Act (ICWA) applied to a
nonparent custody proceeding involving two Indian children placed with their grandmother. The court
concluded that ICWA did not displace Washington’s best-interests standard, but required clear and
convincing evidence, including qualified-expert testimony, to support the foster-care placement. It
affirmed the grandmother’s custody award but remanded for transfer to juvenile court for permanency
planning and services under ICWA and Washington’s Juvenile Court Act.
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PROCEDURAL POSTURE The Washington Supreme Court granted review of a Court of Appeals
decision reversing a nonparent custody award to the children's
grandmother under chapter 26.10 RCW. The Supreme Court reversed
the Court of Appeals and remanded for transfer to juvenile court for
dependency-like proceedings and services under the Indian Child
Welfare Act and chapter 13.34 RCW.

STANDARD OF REVIEW Questions concerning the interrelationship between ICWA and
Washington's nonparent-custody and juvenile statutes, and the
applicable evidentiary standard, are reviewed de novo. Sufficiency of
the evidence is reviewed under whether the record contains sufficient
evidence to persuade a rational, fair-minded person of the truth of the
premise. Trial courts receive broad discretion and great deference in
child-welfare and custody proceedings.
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QUESTIONS PRESENTED

1. Whether a nonparent custody proceeding under RCW 26.10 is governed by Washington's best-interests-
of-the-child standard when the custody award constitutes foster-care placement under ICWA.

2. Whether ICWA requires a showing of present parental unfitness, rather than allowing consideration of
prior parental unfitness and the children's current special needs and relationships.

3. Whether the evidence, including testimony from experts who lacked specialized knowledge of Indian
culture, satisfied ICWA's clear-and-convincing-evidence requirement.

4. Whether the matter should be transferred to juvenile court for services and permanency-planning
proceedings.

HOLDINGS

1. ICWA applies to a nonparent custody proceeding when an Indian child is placed with a nonparent and
the parent cannot have the child returned upon demand. ICWA does not replace Washington's best-
interests-of-the-child standard; it adds the requirement that the foster-care placement be supported by
clear and convincing evidence under 25 U.S.C. § 1912(e).

2. ICWA does not limit the required inquiry to present parental unfitness. Even without a showing of
present unfitness, a court may consider emotional and psychological damage caused by prior parental
unfitness, the children's current special needs, the absence of a bond with the parent, and the children's
bond with the nonparent caregiver in determining best interests and whether continued placement is
justified.

3. The trial court could rely on expert testimony concerning the children's medical, psychological, and
special needs even though the experts lacked specialized knowledge of or sensitivity to Indian culture,
where the testimony did not inject cultural bias and addressed the relevant risks to the children.

4. Because the children were in foster placement under ICWA and required services, reunification
planning, counsel, and permanency planning, the matter should be transferred from the superior court's
nonparent-custody proceeding to juvenile court for proceedings consistent with dependency under RCW
13.34.020 and foster care under ICWA.

KEY QUOTATIONS



“This is not a case where the children are being removed from a parent. Nonetheless, Johnston opposed the
custody action and demanded return of the children to her custody.” (146 Wash. 2d at 782)

“Even where there is no showing of present parental unfitness, in determining the best interests of the child
the court may take into consideration emotional and psychological damage from prior unfitness of a parent
and the child's current special needs for treatment and care.” (146 Wash. 2d at 785)

“Accordingly, this matter should be transferred to juvenile court for provision of services and proceedings as
though the children were dependent.” (146 Wash. 2d at 787)

FACTUAL BACKGROUND

Natasha and Jesse Mahaney, whose mother was an enrolled member of the Tlingit-Haida Indian Tribes, began
living with their paternal grandmother, Erika Mahaney, in 1992 after their parents' substance-abuse and family
problems. The children remained with their grandmother for approximately nine years, developed a parental
bond with her, and experienced significant psychological, behavioral, and medical needs, including effects
associated with fetal alcohol syndrome and alleged prior abuse and neglect. The mother later claimed to have
achieved sobriety and sought return of the children, while the grandmother continued to oppose their return. The
trial court found that the parents' prior conduct, the children's special needs, and their established relationship
with the grandmother supported continued placement with the grandmother.

PROCEDURAL HISTORY

The Pierce County Superior Court awarded Erika Mahaney residential custody of the two children after a four-
day nonparent custody trial, retained jurisdiction, and ordered reunification-related services for Rebecca
Johnston. After Johnston invoked ICWA and moved to vacate or return the children, the trial court retroactively
applied the clear-and-convincing standard and denied relief. The Court of Appeals reversed, concluding that
ICWA required proof of present parental unfitness and that the experts were not qualified under ICWA. The
Supreme Court reversed and remanded for transfer to juvenile court.

DISPOSITION
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REMAND INSTRUCTIONS

Reverse the Court of Appeals and remand to the superior court for transfer to juvenile court for proceedings
consistent with dependency under RCW 13.34.020 and foster care under ICWA, including services, counsel,
reunification planning, and permanency planning.
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