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SUMMARY

The Montana Supreme Court reviewed a grant of summary judgment in a quiet title action involving
claimed implied restrictions, negative easements, and equitable servitudes affecting neighboring
subdivision tracts. The Court held that the recorded plat, restrictions, and chains of title did not impose
a prohibition on development, and that the appellant’s brochure, alleged oral assurances, declaration,
and notice arguments did not establish an enforceable restriction or equitable estoppel. The judgment
in favor of Janice Pennington was affirmed.
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QUESTIONS PRESENTED

1. Whether the District Court properly granted summary judgment to Pennington in her quiet-title action.

2. Whether Flaherty presented admissible evidence sufficient to establish an implied negative easement or
equitable servitude restricting development of tracts 16 and 17.

3. Whether Flaherty's declaration, brochure, and alleged oral assurances created an enforceable restriction
or supported equitable estoppel despite the absence of a restriction in the relevant chains of title.

HOLDINGS

1. Summary judgment for Pennington was proper because the recorded plat, restrictions, deeds, and chains
of title imposed no restriction preventing development of tracts 16 and 17, and Flaherty failed to produce
admissible evidence establishing an implied restriction.

2. Flaherty could not enforce an implied negative easement or equitable servitude because the relevant title
documents contained no such restriction, and implied negative easements are evaluated with extreme
caution.

3. The brochure and declaration did not defeat summary judgment because the brochure's authenticity was
sufficiently doubtful, and the alleged oral assurances and the declaration's recitation of those assurances
were hearsay offered for their truth.

4. Flaherty failed to establish equitable estoppel because he could not show conduct, acts, language, or
silence by Nelson amounting to a representation or concealment of a material fact.

KEY QUOTATIONS

“We must consider with “extreme caution” any implied negative easements as to a particular lot, however,
due to the fact that an implied negative easement deprives people the use of their property.” (¶ 21)

“As we noted in Ternes v. State Farm Fire & Cas. Co., 2011 MT 156, ¶ 24, 361 Mont. 129, 257 P.3d 352,
hearsay “cannot be used to defeat summary judgment.”” (¶ 28)

FACTUAL BACKGROUND

Nelson subdivided property at Gibson Reservoir and recorded a plat and later restrictions concerning the
combination and sanitary-facility approval for tracts 16 and 17. Flaherty purchased tract 18 and later recorded a
declaration asserting that Nelson had promised that tracts 16 and 17 would not be sold or developed; he also
relied on an unsigned brochure and alleged oral assurances. Nelson later sold tracts 16 and 17 to the Carlboms,
who sold them to Pennington, whose deed contained no restriction, although Pennington knew of Flaherty's
declaration. The recorded plat, restrictions, and chains of title contained no restriction preventing development of
Pennington's property.

PROCEDURAL HISTORY

Pennington filed an action to quiet title to tracts 16 and 17 and remove any cloud arising from Flaherty's
recorded declaration claiming an interest in those tracts. Flaherty asserted that the declaration and alleged oral
and written assurances created a negative easement, equitable servitude, or equitable-estoppel claim, and he



moved for summary judgment. The District Court denied Flaherty's motion and later granted summary judgment
to Pennington, concluding that the recorded plat and restrictions were the only restrictions and that Flaherty's
materials did not create a restriction on development. The Montana Supreme Court affirmed.

DISPOSITION

affirmed
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