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SUMMARY

The Supreme Court of Appeals of West Virginia affirmed the termination of petitioner father's parental

rights to two children. The court held that he was not entitled to an improvement period and that

termination was appropriate because he had an extensive criminal history, would remain incarcerated

until 2025, and could not substantially correct the conditions of abuse and neglect in the near future.

The court also concluded that termination was necessary to provide the children with permanency and

continuity of care.
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affirmed

Father appealed the Circuit Court of Ohio County's order terminating

his parental rights in an abuse and neglect proceeding.

Conclusions of law are reviewed de novo. Findings of fact in an abuse
and neglect case tried without a jury are reviewed for clear error and
will not be set aside unless the reviewing court is left with a definite
and firm conviction that a mistake has been committed. The denial of

an improvement period is reviewed for abuse of discretion.
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QUESTIONS PRESENTED
1. Whether the circuit court erred by denying Father an improvement period.

2. Whether the circuit court erred by terminating Father's parental rights rather than imposing a less-

restrictive dispositional alternative.

3. Whether the evidence established no reasonable likelihood that the conditions of abuse and neglect
could be substantially corrected in the near future and that termination was necessary for the children's

welfare.

HOLDINGS

1. The circuit court did not err in denying Father an improvement period because he did not demonstrate by
clear and convincing evidence that he was likely to fully participate, and the record did not show that he

had moved for an improvement period or could participate in the necessary services while incarcerated.

2. The circuit court correctly found that there was no reasonable likelihood that Father could substantially

correct the conditions of abuse and neglect in the near future.

3. The circuit court did not err by terminating Father's parental rights rather than using a less-restrictive
alternative because termination was necessary to establish permanency and could be ordered without
intervening less-restrictive alternatives when the conditions of abuse and neglect could not be

substantially corrected.

KEY QUOTATIONS

“Although conclusions of law reached by a circuit court are subject to de novo review, when an action, such
as an abuse and neglect case, is tried upon the facts without a jury, the circuit court shall make a
determination based upon the evidence and shall make findings of fact and conclusions of law as to whether

such child is abused or neglected.” (at 2)

“Termination of parental rights, the most drastic remedy under the statutory provision covering the
disposition of neglected children, W. Va. Code [§] 49-6-5 [now West Virginia Code § 49-4-604] . . . may be
employed without the use of intervening less restrictive alternatives when it is found that there is no
reasonable likelihood under W. Va. Code [§] 49-6-5(b) [now West Virginia Code § 49-4-604(c)] . . . that

conditions of neglect or abuse can be substantially corrected.” (at 4)

FACTUAL BACKGROUND

The children had a history of severe physical abuse by their mother, and Father had an extensive criminal history
involving drug-related offenses, violent crimes, and other serious convictions. Father had been incarcerated for

much of the children's lives and was expected to remain incarcerated until 2025; when not incarcerated, he



engaged in domestic violence with the mother in the children's presence. The oldest child reported that Father
had never been involved in the children's lives and expressed a desire for termination of his parental rights. The
permanency plan was adoption by the paternal grandmother.

PROCEDURAL HISTORY

The DHHR filed an abuse and neglect petition on May 2, 2016. Following an adjudicatory hearing, the circuit
court adjudicated Father an abusing parent. After a dispositional hearing at which Father appeared by video
conference, the circuit court found no reasonable likelihood that the conditions of abuse and neglect could be

substantially corrected and terminated his parental rights on April 16, 2018. The Supreme Court of Appeals of
West Virginia affirmed.

DISPOSITION

affirmed
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