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SUMMARY

The Supreme Court of Oregon held that a party's complete failure to allege entitlement to attorney fees

in a motion for summary judgment, as required by ORCP 68 C(2)(b), could not be excused under

ORCP 12 B. The court reversed the attorney-fee award to the University of Oregon and remanded for

further proceedings, while leaving the grant of summary judgment undisturbed.
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QUESTIONS PRESENTED

1. Whether ORCP 12 B permits a court to disregard a party's complete failure to allege its entitlement to
attorney fees in a motion seeking judgment, as required by ORCP 68 C(2)(b), when a supporting

memorandum asserts the fee claim.

2. Whether the University was entitled to attorney fees on Mulier's statutory-duty claim.

HOLDINGS

1. ORCP 12 B does not permit a court to disregard a party's complete failure to allege a right to attorney
fees in a motion seeking judgment under ORCP 68 C(2)(b). A supporting memorandum is not a motion
and does not constitute an attempt to comply with ORCP 68 C(2)(b).

KEY QUOTATIONS

“A complete failure to allege the right to attorney fees in a motion under ORCP 68 C(2)(b) does not
demonstrate an attempt to comply with the requirements of that rule.” (332 Or. at 348; 29 P.3d at 1108)

“Just as a memorandum claiming an entitlement to attorney fees does not cure a failure to allege the right to
attorney fees in a motion under ORCP 68 C(2)(b), such a memorandum does not transform that failure into
an attempt to comply with the rules of civil procedure for purposes of ORCP 12 B.” (332 Or. at 349; 29 P.3d at
1108)

FACTUAL BACKGROUND

Mulier was a graduate teaching fellow at the University of Oregon whose appointment was reduced from 0.4 to
0.2 full-time equivalent, and he was placed on probation after an allegation that he violated the department's
fraternization policy by sexually harassing a female student. He sued university employees under 42 U.S.C. §
1983 for alleged deprivations of liberty and property without due process and sued the University for violation
of statutory duty. Although the University sought summary judgment, it did not allege its entitlement to attorney

fees in the motion; it asserted that entitlement only in a supporting memorandum.

PROCEDURAL HISTORY

Defendants obtained summary judgment on all three of Mulier's claims. The trial court then awarded defendants
costs, disbursements, and attorney fees before the expiration of the 14-day objection period. The Court of
Appeals affirmed the summary judgment, held that the University's failure to allege its fee entitlement in the
summary-judgment motion was immaterial, and remanded to permit an objection to the fee motion. The Oregon
Supreme Court accepted review solely concerning the University's entitlement to fees on the statutory-duty

claim.
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REMAND INSTRUCTIONS



The case was remanded to the circuit court for further proceedings consistent with the holding, including
reversal of the attorney-fee award on the University's statutory-duty claim.
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