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SUMMARY

The New York Court of Appeals held that triable issues of fact precluded summary judgment for the

plaintiff on liability under Labor Law § 240 (1). The parties' experts disagreed about whether the

temporary metal staircase provided adequate protection against the risk of falling, and the Court

concluded that the staircase's mere presence and the plaintiff's fall did not establish a statutory

violation. The Court modified the Appellate Division's order and answered the certified question in the

negative.
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Defendants appealed by certified question from an Appellate Division
order that granted plaintiff partial summary judgment on liability
under Labor Law § 240 (1).

De novo review of summary judgment; summary judgment is
appropriate only when the movant establishes entitlement to judgment
as a matter of law and no triable issue of material fact exists.

Published New York Court of Appeals opinion; binding precedent in
New York.
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QUESTIONS PRESENTED

1. Whether plaintiff was entitled to partial summary judgment on liability under Labor Law § 240 (1)
where conflicting expert opinions created factual disputes concerning the adequacy of a temporary metal

staircase.
2. Whether a fall at a construction site, standing alone, establishes a violation of Labor Law § 240 (1).

3. Whether the certified question should be answered in the negative.

HOLDINGS

1. Plaintiff was not entitled to summary judgment on liability because triable issues of fact existed as to

whether the temporary staircase provided adequate protection against the risk of falling.

2. The mere fact that a worker fell at a construction site, including down stairs, does not by itself establish
a violation of Labor Law § 240 (1).

3. Compliance with industry standards does not, by itself, establish that a safety device was adequate under
Labor Law § 240 (1).

KEY QUOTATIONS

“To the extent the Appellate Division opinion below can be read to say that a statutory violation occurred

merely because plaintiff fell down the stairs, it does not provide an accurate statement of the law.” (33)

“Accordingly, the order of the Appellate Division, insofar as appealed from, should be modified, without
costs, by denying plaintiff's motion insofar as it sought summary judgment on the issue of liability on his
Labor Law § 240 (1) claim, and as so modified, affirmed, and the certified question answered in the

negative.” (34)

FACTUAL BACKGROUND

Thomas J. O'Brien, an employee of subcontractor DCM Erectors, worked at the 1 World Trade Center
construction site owned by the Port Authority and operated by general contractor Tishman Construction. During
rain, O'Brien descended a temporary exterior metal staircase to retrieve a rain jacket, slipped on a wet tread, and
fell down the stairs. The parties submitted conflicting expert opinions concerning whether the staircase was

adequately designed, maintained, and equipped to provide protection against slipping.

PROCEDURAL HISTORY

Plaintiff sought partial summary judgment on his Labor Law §§ 240 (1) and 241 (6) claims. Supreme Court
denied summary judgment on the § 240 (1) claim but granted plaintiff summary judgment on the § 241 (6)
claim. The Appellate Division modified the order, granting plaintiff summary judgment on the § 240 (1) claim
and denying summary judgment on the § 241 (6) claim. Defendants appealed to the New York Court of Appeals

by certified question.



DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The Appellate Division order was modified by denying plaintiff's motion for summary judgment on liability

under Labor Law § 240 (1), and the order was otherwise affirmed.
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