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SUMMARY

The Washington Supreme Court affirmed Richard Henry Mutch’s 400-month exceptional sentence

following his convictions for five counts of second-degree rape and one count of second-degree

kidnapping. The court held that the corrected offender score was properly calculated, that the trial

court had authority to impose an exceptional sentence based on multiple current offenses and a high

offender score resulting in otherwise unpunished offenses, and that no Sixth Amendment or notice

violation occurred. The court also rejected Mutch’s double jeopardy claims, concluding from the entire

trial record that the jury’s verdicts rested on five separate acts of rape.
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QUESTIONS PRESENTED

1. Whether Mutch's offender score was improperly calculated and whether the five rape convictions should

have been treated as the same criminal conduct for sentencing purposes.

2. Whether the trial court had statutory authority to impose an exceptional sentence based on multiple

current offenses and a high offender score that would otherwise leave some offenses unpunished.

3. Whether the exceptional sentence violated Mutch's Sixth Amendment right to a jury determination of

aggravating facts.

4. Whether the exceptional sentence and resentencing violated the constitutional protection against double

jeopardy.

5. Whether errors in the sentencing findings and the absence of the precise phrase "substantial and

compelling reasons" invalidated the exceptional sentence.

HOLDINGS

1. The corrected offender score of 16 was valid, and the five rape counts were properly counted separately
because the substantial breaks between the episodes gave Mutch time to pause, reflect, and form new
criminal intent.

2. The trial court had statutory authority to impose an exceptional sentence under RCW 9.94A.535(2)(c)
when multiple current offenses and a high offender score would otherwise result in some current

offenses going unpunished.

3. The exceptional sentence did not violate Mutch's Sixth Amendment right to a jury trial because the
relevant aggravating circumstance followed from prior convictions and the offender-score calculation

and did not require jury fact-finding.

4. Although the jury instructions were deficient because they did not expressly require separate and distinct
criminal acts for each rape count, the entire trial record made it manifestly apparent that the jury

convicted Mutch of five separate acts; therefore, no actual double-jeopardy violation occurred.

5. Resentencing to correct an erroneous sentence did not violate double jeopardy, although conducting the
second resentencing while appellate review was pending was unconventional and disfavored.
KEY QUOTATIONS

“We expressly held that RCW 9.94A.535(2)(c) does not violate the Sixth Amendment and that a trial court can

impose an exceptional sentence based on the existence of “free crimes” without a jury finding.” (658-659)

“Considering the evidence, arguments, and instructions, if it is not clear that it was “manifestly apparent to
the jury that the State [was] not seeking to impose multiple punishments for the same offense” and that each

count was based on a separate act, there is a double jeopardy violation.” (664)

FACTUAL BACKGROUND



Over one night and the following morning, Mutch repeatedly raped J.L. in her home while threatening her with
force. J.L. testified to five distinct episodes, with approximately hour-long breaks between the episodes and an
overnight period between the first four and the fifth. Mutch was arrested after taking J.L. to obtain a marriage

license, and he later admitted engaging in multiple sexual acts but claimed they were consensual.

PROCEDURAL HISTORY

Mutch was convicted by a jury of five counts of second degree rape and one count of second degree kidnapping.
His original life sentence as a persistent offender was vacated because one strike offense was not comparable to
a Washington strike offense. On remand, the trial court imposed a 400-month exceptional sentence, later
conducted a second resentencing using a corrected offender score, and again imposed a 400-month exceptional

sentence. The Washington Supreme Court consolidated the appeals and affirmed.
DISPOSITION

affirmed
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