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SUMMARY

The Supreme Court of South Dakota affirmed Tory Tiegen’s conviction for kidnapping Troy Klug and
his 100-year sentence. The court rejected claims involving speedy trial, the admission of jailhouse
notes obtained by a co-defendant, admission of co-conspirator statements, confrontation rights, and
proportionality of the sentence, although it found one co-conspirator statement was improperly
admitted and harmless.
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PROCEDURAL POSTURE Tory Tiegen appealed his conviction for kidnapping and 100-year
sentence, challenging the denial of his speedy-trial claim, admission of
jailhouse notes and co-conspirator statements, admission of statements
from an incompetent co-conspirator, denial of confrontation rights, and
the proportionality of his sentence.

STANDARD OF REVIEW Constitutional-violation claims and suppression decisions are reviewed
de novo; factual findings from suppression hearings are reviewed for
clear error, with deference to credibility determinations. The
admissibility of co-conspirator statements under SDCL 19-16-3(5) is
reviewed for clear error. A gross-disproportionality challenge to a
sentence is reviewed under State v. Bonner.
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QUESTIONS PRESENTED

1. Whether the delay between Tiegen's arrest and trial violated the federal or South Dakota constitutional
right to a speedy trial.

2. Whether Tiegen's Sixth Amendment right to counsel was violated when inmate Tell Cook obtained
incriminating jailhouse notes from him.

3. Whether statements by co-conspirator Cynthia Kindall were admissible under SDCL 19-16-3(5) as
statements made during and in furtherance of the conspiracy.

4. Whether Kindall's incompetency to stand trial prevented her from being a co-conspirator whose
statements could be admitted under the co-conspirator exception.

5. Whether admission of Kindall's unavailable out-of-court statements violated Tiegen's Sixth Amendment
right to confront and cross-examine witnesses.

6. Whether Tiegen's 100-year sentence was grossly disproportionate because the sentencing court
considered evidence suggesting that he killed Klug and concealed his body.

HOLDINGS

1. Tiegen's constitutional right to a speedy trial was not violated because the delay from arrest to trial was
less than one year, was not presumptively prejudicial, and Tiegen failed to show that the delay impaired
his defense.

2. Admission of Tiegen's jailhouse notes did not violate his Sixth Amendment right to counsel because
Cook was not acting as a law-enforcement agent and investigators neither directed nor controlled Cook's
questioning or communications with Tiegen.

3. The circuit court did not commit reversible error in admitting Kindall's challenged statements under
SDCL 19-16-3(5). One statement was improperly admitted because it merely explained the alleged debt
and did not further the conspiracy, but any error was harmless beyond a reasonable doubt in light of the
overwhelming evidence of guilt.

4. Kindall's incompetency to stand trial did not establish that she was incapable of conspiring with Tiegen
or that her statements were inadmissible under the co-conspirator exception.

5. Admission of Kindall's statements did not violate Tiegen's Sixth Amendment confrontation right because
statements made by a co-conspirator in furtherance of a conspiracy are nontestimonial, even when the
declarant is unavailable.

6. Tiegen's 100-year sentence was not grossly disproportionate because it was within the statutory
maximum for kidnapping and the sentencing court could consider uncharged conduct and the probable
consequences of the offense.



KEY QUOTATIONS

“Until there is some delay which is presumptively prejudicial, there is no necessity for inquiry into the other
factors that go into the balance.” (¶17)

“As long as the police do nothing to direct or control or involve themselves in the questioning of a person in
custody by a private citizen, such questioning does not violate the fifth or sixth amendments.” (¶25)

“To satisfy the test of admissibility, there need only be a showing that there is some reasonable basis for
concluding that the statement was made in furtherance of [the] conspiracy.” (¶27)

“Incompetency to stand trial and incapacity to commit a crime because of insanity are, of course, distinct and
separate issues.” (¶41)

FACTUAL BACKGROUND

Troy Klug disappeared after going to Cynthia Kindall's home to obtain drugs. Witnesses testified that Tiegen and
Kindall possessed Klug, who was bound and placed in a vehicle trunk, later moved him to a toolbox, and
discussed transporting or concealing him. Evidence also showed efforts to clean Kindall's vehicle and other
items after Klug's disappearance. Jailhouse notes written by Tiegen to fellow inmate Tell Cook contained
incriminating statements concerning Klug's disappearance and concealment.

PROCEDURAL HISTORY

Tiegen was arrested on July 23, 2004, indicted for kidnapping and conspiracy to commit kidnapping, and tried
separately from Cynthia Kindall after the circuit court granted severance. The conspiracy charge was later
dismissed. After a jury convicted Tiegen of kidnapping, the circuit court imposed a 100-year sentence. The
Supreme Court of South Dakota affirmed.

DISPOSITION

affirmed
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