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SUMMARY

The Nebraska Supreme Court reviewed an appeal from a county court judgment involving a

homeowner’s breach of contract claim against an asphalt paving company. The court addressed the

district court’s authority to extend the time for filing a statement of errors, the applicable scope of

appellate review, the sufficiency of evidence supporting repair damages, and attorney fees and

sanctions. The district court’s judgment was affirmed in part and reversed and remanded in part.
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Homeowner Tom Houser prevailed in a county court breach-of-
contract action against American Paving Asphalt, Inc. The district
court, acting as an intermediate appellate court, reduced the damages
award and remanded for entry of judgment. Houser appealed and

American Paving cross-appealed to the Nebraska Supreme Court.

Appeals from county court are generally reviewed for error appearing
on the record. Under that standard, the inquiry is whether the decision
conforms to the law, is supported by competent evidence, and is
neither arbitrary, capricious, nor unreasonable. The district court's
ruling on a motion to extend the time for filing a statement of errors is
reviewed for abuse of discretion. Because the district court abused its
discretion in granting the extension, the Supreme Court reviewed the

county court's judgment for plain error.
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QUESTIONS PRESENTED

1. Whether the district court had discretion to extend the time for filing a statement of errors in an appeal

from county court.

2. Whether the district court abused its discretion by allowing American Paving to file its statement of

errors out of time under the circumstances presented.
3. Whether review of the county court judgment was therefore limited to plain error.

4. Whether the cost of Houser's 2-inch asphalt overlay was recoverable as damages for American Paving's

breach of contract.

5. Whether the county court plainly erred in awarding damages for patchwork repairs and discovery

sanctions and attorney fees.

6. Whether the award of $861.75 in costs should be affirmed.

HOLDINGS

1. A district court has discretion to extend the time for filing a statement of errors; the governing rule does
not prohibit such an extension, and the authority is not limited to the rule permitting suspension of court

rules.

2. The district court abused its discretion by granting American Paving's motion to file its statement of
errors out of time because the delay resulted from counsel's own neglect and the motion was filed only

after the merits had been briefed.

3. Because the district court abused its discretion in allowing the late statement of errors, review of the
county court's judgment was limited to plain error.

4. The county court did not plainly err in awarding $26,189.09 for the 2-inch asphalt overlay, and the

district court erred by reversing that portion of the county court's verdict.

5. The county court did not plainly err in awarding $5,660 for patchwork repairs, $1,514 in discovery
sanctions and attorney fees, or $861.75 in costs.

KEY QUOTATIONS

“On the whole, our case law teaches that there is flexibility in applying the statement of errors rule.” (299
Neb. at 18-19)

“Thus, we hold that on appeal from the county court, a district court’s ruling on a motion to extend the time

for filing a statement of errors will be reviewed for an abuse of discretion.” (299 Neb. at 19)



“Because the district court abused its discretion, its review in this case should have been limited to plain

error. In turn, our review of the county court’s judgment will be limited to plain error.” (299 Neb. at 20)

FACTUAL BACKGROUND

Houser contracted with American Paving in 2008 to convert his limestone driveway to asphalt. The driveway
began cracking and deteriorating within several years, and an engineer attributed the premature failure to
inadequate asphalt thickness and poor base and subgrade compaction. Houser paid $5,660 for patchwork repairs
and later $26,189.09 for a 2-inch overlay over the entire driveway. The county court awarded Houser damages,

costs, and discovery-related sanctions and attorney fees.

PROCEDURAL HISTORY

The Douglas County Court entered judgment for Houser in the amount of $40,551.94 and later awarded $1,514
in discovery sanctions and attorney fees. American Paving appealed to the Douglas County District Court but
filed its statement of errors late. The district court allowed the late filing, affirmed liability, reduced damages to
$5,660 for patchwork repairs, allowed $861.75 in costs, rejected recovery of the $26,189.09 overlay cost, and
affirmed the $1,514 sanctions. The Nebraska Supreme Court held that the district court abused its discretion by
allowing the late statement of errors, limited review to plain error, affirmed the patchwork-repair damages,
sanctions, and costs, reversed as to the overlay damages, and remanded through the district court to the county

court.
DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The Supreme Court reversed the district court insofar as it reversed the county court's award of $26,189.09 for
the 2-inch overlay. It remanded to the district court with directions to remand to the county court with directions
to enter judgment consistent with the opinion, while affirming the portions concerning $5,660 in patchwork

repairs, $1,514 in discovery sanctions, and $861.75 in costs.
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