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SUMMARY

The Supreme Court of Georgia affirmed Robert Bella Devega III's convictions and sentences for
malice murder, a drug offense, and a weapons offense. The court rejected challenges involving
warrantless cellular-phone location tracking, hearsay under the necessity exception, the legality of the
arrest and vehicle seizure, custodial statements, search and arrest warrants, and ineffective assistance
of counsel. The court held that the trial court committed no reversible error and affirmed the judgment.
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DISPOSITION affirmed

PROCEDURAL POSTURE Devega appealed his convictions and sentences, and the denial of his
motion for new trial, to the Supreme Court of Georgia.

STANDARD OF REVIEW Sufficiency of the evidence was reviewed under whether a rational
trier of fact could find guilt beyond a reasonable doubt. Waived or
unpreserved claims were not reviewed. The trial court's factual
findings on ineffective assistance were accepted unless clearly
erroneous, while legal conclusions were reviewed de novo.
Evidentiary trustworthiness determinations under the necessity
exception were reviewed for abuse of discretion; custodial-statement
findings were reviewed for clear error.
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QUESTIONS PRESENTED

1. Whether the evidence was sufficient to support Devega's convictions.

2. Whether the warrantless cellular-phone location request violated the Fourth Amendment.

3. Whether hearsay testimony concerning statements made by the deceased victim was admissible under
Georgia's necessity exception.

4. Whether trial counsel rendered ineffective assistance by failing to investigate psychiatric records,
challenge the arrest and vehicle seizure, challenge the cellular-phone location request, challenge the
custodial statement, challenge alleged misinformation in warrant affidavits, or otherwise litigate the
stated issues.

5. Whether the trial court's incomplete statement of the prejudice standard in its new-trial order required
reversal.

HOLDINGS

1. The evidence, construed most strongly in support of the verdicts, was sufficient for a rational trier of fact
to find Devega guilty beyond a reasonable doubt of the offenses for which he was convicted.

2. Warrantless monitoring of a cellular phone's location while the phone was traveling in a car on public
roads did not violate the Fourth Amendment because it revealed no information beyond what visual
surveillance could have revealed and the defendant had no reasonable expectation of privacy in those
movements.

3. The trial court did not abuse its discretion by admitting testimony concerning the deceased victim's
statements under the necessity exception.

4. Devega failed to establish ineffective assistance of counsel because he did not show deficient
performance and resulting prejudice, and each asserted deficiency either lacked factual support, involved
a meritless issue, or did not affect the outcome.

5. The trial court's incomplete recitation of the prejudice standard in its order denying a new trial did not
require reversal because the Supreme Court applied the correct standard in conducting its de novo
review and found the ineffective-assistance claims meritless.

KEY QUOTATIONS

“A person traveling in an automobile on public thoroughfares has no reasonable expectation of privacy in his
movements from one place to another.” (at 300)

“In order for hearsay to be admitted under the necessity exception, two requirements must be satisfied:
"necessity" and "particularized guarantees of trustworthiness."” (at 297)

FACTUAL BACKGROUND



Devega arranged to sell a quarter kilogram of cocaine to Saifullah Afzal for $5,000. At the arranged meeting,
Devega intentionally shot Afzal nine times with two handguns. Investigators obtained information linking
Devega to the drug transaction, located him through a warrantless cellular-phone location request, and arrested
him; the case also involved statements by the victim, a vehicle seizure, custodial statements, and arrest and
search warrants.

PROCEDURAL HISTORY

A jury found Devega guilty of malice murder, two counts of felony murder, two counts of aggravated assault,
possession of a firearm during the commission of a felony, and conspiracy to sell a controlled substance. The
trial court sentenced him to life imprisonment for malice murder and consecutive terms of ten years for the drug
offense and five years for the weapons offense; the felony-murder verdicts were vacated by operation of law and
the aggravated-assault verdicts merged into the malice-murder conviction. The trial court denied his amended
motion for new trial, and the Supreme Court of Georgia affirmed.

DISPOSITION

affirmed
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