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SUMMARY

The First Circuit held that the "zone of danger" test applies to negligent infliction of emotional distress
(NIED) claims under general maritime law, allowing passengers who face immediate risk of physical
harm to recover for emotional distress without a contemporaneous physical impact. The court affirmed
findings that the ship captain was negligent for failing to lash down vehicles and for disregarding
relevant weather forecasts, and that the damaged cargo (a Mack truck) allowed replacement cost as an
alternative measure of damages when fair market value could not be established. The court also ruled
that lost-profit damages for cargo are not barred by the *Umbria* rule (which limits such damages for
vessels), and that an insured remains a real party in interest when its insurer pays only part of the loss.
The award for damaged plywood panels was vacated as clearly erroneous because the plaintiffs
continued to use all damaged panels without showing resulting injury.
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PRACTICE AREAS

Admiralty and Maritime Law Torts Damages

QUESTIONS PRESENTED

1. Whether the district court erred in finding Captain Morse negligent based on available weather
information and rejection of the rogue wave theory.

2. Whether the district court correctly awarded damages for the Mack truck using replacement cost instead
of fair market value, correctly declined to deduct salvage value, and correctly found Sawyer Brothers
was a real party in interest.

3. Whether the district court erred in awarding damages for damaged plywood panels.

4. Whether the district court erred in awarding lost profits damages.

5. Whether the district court correctly awarded emotional distress damages, including the standard for
NIED under maritime law, the zone of danger test, and the physical consequences requirement.

HOLDINGS

1. The district court's finding of negligence was not clearly erroneous. The weather information available
to Captain Morse, including the Coastal Waters forecast and buoy data, made rough seas foreseeable,
and the court's rejection of the rogue wave theory was supported by the evidence.

2. The district court did not err in using replacement cost because fair market value could not be reasonably
established. The lay testimony and expert valuation were insufficient or flawed.

3. The district court correctly declined to deduct salvage value because Sawyer Brothers forfeited the
salvage to its insurer as part of the insurance settlement.

4. Sawyer Brothers was a real party in interest because its insurer paid only part of the loss.

5. The district court's award for the plywood panels was clearly erroneous because it mistakenly found that
Sawyer Brothers only used some of the damaged panels, whereas Ryan Sawyer testified they used all of
them, and no evidence of injury from that use was presented.

6. The rule from The Umbria limiting lost profits to vessels does not apply to cargo; lost profits are
recoverable here.

7. Plaintiffs within the zone of danger may recover for negligent infliction of emotional distress under
general maritime law. The Sawyers were within the zone of danger and satisfied the physical
consequences requirement (assuming it applies).

KEY QUOTATIONS

“With the exception of one minor damages issue, we agree with the district court's well-reasoned decision,
including its determination on an issue of first impression in our circuit -- that a plaintiff within the zone of



danger can recover for negligent infliction of emotional distress in maritime cases.” (2)

“Given its application to seamen, we see no principled basis for imposing the more restrictive physical impact
test upon passengers alleging NIED under the general maritime law.” (27)

“It is fair to characterize the Sawyers' experience on board the M/V ISLAND TRANSPORTER as involving
more immediate peril than any of the cases summarized above.” (30)

“For example, emotional distress may 'physically' manifest as a psychological condition -- i.e., a nervous
disorder or a stress disorder -- so long as the condition is capable of objective determination.” (33)

FACTUAL BACKGROUND

Sawyer Brothers hired Island Transporter to ferry three construction vehicles and their drivers from Rockland,
Maine to North Haven, Maine. The vessel encountered rough seas in Penobscot Bay, causing two vehicles to tip
over. The captain had access to weather forecasts and buoy data indicating significant wave heights. The vehicles
were not lashed down. The Sawyers were on board and feared for their safety. The Mack truck was totaled, and
the Sawyers suffered emotional distress.

PROCEDURAL HISTORY

Sawyer Brothers filed a maritime action in the District of Maine alleging negligence and seeking damages for
property loss and emotional distress. Following a bench trial, the district court found for Sawyer Brothers and
awarded $257,154.03 in damages. Island Transporter appealed.

DISPOSITION

affirmed in substantial part, vacated as to the plywood panels award, and remanded

REMAND INSTRUCTIONS

Enter judgment consistent with this opinion, recalculating the damages for the plywood panels.
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