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SUMMARY

The District of Columbia Court of Appeals affirmed judgment in favor of the real estate agent and her
employer, holding that the agent's recommendation of a home inspector did not establish fraudulent
misrepresentation or liability under the Consumer Protection Procedures Act, and that expert
testimony was required to establish the agent's professional standard of care. The court vacated
judgment for the home inspection company and inspector because a genuine dispute existed regarding
negligent performance and the enforceability of the contractual limitation of liability, particularly if the
conduct constituted gross negligence. The case was remanded for further proceedings.
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QUESTIONS PRESENTED

1. Whether Winter's recommendation of Phillips constituted fraudulent misrepresentation.

2. Whether Winter's recommendation subjected her or her employer to liability under the District of
Columbia Consumer Protection Procedures Act.

3. Whether expert testimony was required to establish the standard of care applicable to Winter as a real
estate agent recommending a home inspector.

4. Whether the Carletons' proffered expert was qualified to testify regarding a real estate agent's fiduciary
duties and standard of care.

5. Whether a contractual limitation of liability to the inspection fee barred claims against HTSI and Phillips
when the alleged conduct could constitute gross negligence.

6. Whether the record required remand for factual and legal proceedings concerning gross negligence and
enforceability of the limitation clause.

HOLDINGS

1. Winter's recommendation of Phillips was not actionable fraudulent misrepresentation because the record
did not show that her statements were false or that she knew them to be false.

2. Winter's recommendation of Phillips did not bring Winter or her employer within the District of
Columbia Consumer Protection Procedures Act because the Act does not impose guarantor liability on a
private person who recommends another merchant's goods or services.

3. Expert testimony was required to establish the applicable standard of care for a real estate agent's
fiduciary duties in recommending a home inspector because those duties were not within the common
knowledge of a layperson.

4. The trial court did not abuse its discretion by excluding the Carletons' proffered expert because his
experience concerned home inspection practices, not the fiduciary duties and standard of care of a real
estate agent selecting a home inspector.

5. The trial court erred in treating the contractual limitation of liability as clearly restricting HTSI and
Phillips' liability to the $430 inspection fee where the record presented a genuine dispute over negligent
performance and the alleged conduct could constitute gross negligence.

KEY QUOTATIONS

“fraudulent misrepresentation requires, inter alia, a false representation as well as knowledge of the falsity.”
(178)

“Real estate agents owe manifold duties to persons they represent; whether and to what extent those duties
include "vouching" for careful performance by a home inspector they recommend are questions on which only
the standards of the profession — as articulated by an expert — can enlighten a jury.” (179)

“We conclude, however, that the law is not so clear on that issue.” (181)



“Accordingly, given the possibility that the negligence amounted to not ordinary negligence but gross
negligence, the judgment of the trial court in favor of appellee HTSI and appellee Phillips must be vacated
and this case is remanded to the trial court for further proceedings consistent with this opinion.” (182)

FACTUAL BACKGROUND

The Carletons purchased an old, poorly maintained Washington, D.C., residence after real estate agent Suzanne
Winter recommended home inspector Robert Phillips and Phillips reported that the visibly sagging rear wall had
merely settled. After renovations began, contractors and an architect identified a serious structural defect, and the
rear wall collapsed. The Carletons incurred approximately $169,000 in repair and relocation expenses and sued
Winter, her employer, Phillips, and Home Tech Systems, Inc.

PROCEDURAL HISTORY

The trial court rejected the Carletons' claims against real estate agent Suzanne Winter and her employer,
concluding that Winter's recommendation of the home inspector was not actionable fraudulent
misrepresentation, did not fall within the District of Columbia Consumer Protection Procedures Act, and
required expert testimony that the Carletons' proffered witness could not provide. As to Home Tech Systems,
Inc. and Robert Phillips, the court found a genuine dispute concerning negligent performance of the inspection
but ruled that their liability was limited to refund of the $430 inspection fee. The Court of Appeals affirmed the
judgment for Winter and her employer, vacated the judgment for HTSI and Phillips, and remanded.

DISPOSITION

other

REMAND INSTRUCTIONS

The trial court must determine whether triable issues exist concerning whether Phillips's assessment of the wall
constituted gross negligence rather than ordinary negligence, address the enforceability and scope of the
contractual limitation of liability, and permit the parties to make an appropriate factual and legal presentation
concerning gross negligence. The court may also decide whether John Carleton's signature bound Jennifer
Carleton to the agreement.
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