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SUMMARY

The United States District Court for the Northern District of California addressed cross-motions for
summary judgment in an insurance-coverage action arising from an automobile accident involving an
unlicensed plumbing worker. The court held that a genuine dispute of material fact existed as to
whether the driver was an employee under the policy, precluding summary judgment on the auto
exclusion. The court held that the designated-premises or project limitation did not bar coverage and
that Evanston had a duty to defend because the information available to it showed at least a potential
for coverage.
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DISPOSITION other

PROCEDURAL POSTURE Insurance coverage action involving cross-motions for summary
judgment concerning the insurer's duties to defend and indemnify
under a commercial general-liability policy.

STANDARD OF REVIEW Summary judgment is appropriate when there is no genuine dispute of
material fact and the movant is entitled to judgment as a matter of law.
The court may resolve purely legal questions but may not resolve
genuine factual disputes at summary judgment. On cross-motions,
each party's evidence must be considered to determine whether a
genuine factual dispute exists.

PRECEDENTIAL VALUE unpublished federal district court decision; persuasive value only
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QUESTIONS PRESENTED

1. Whether the policy's auto exclusion barred coverage because James was an insured employee acting
within the scope of employment when the accident occurred.

2. Whether the policy's Designated Premises or Project limitation barred coverage for the off-premises
automobile accident.

3. Whether Evanston owed and breached a duty to defend the named insureds in the underlying action.

4. Whether summary judgment could be entered on Evanston's duty to indemnify despite the unresolved
factual dispute concerning the auto exclusion.

HOLDINGS

1. Summary judgment was improper for either party because a genuine dispute of material fact existed
concerning whether James was an 'employee' within the ordinary meaning of the policy and therefore an
insured whose automobile use triggered the exclusion.

2. The Designated Premises or Project limitation did not bar coverage for the accident because the accident
arose out of the named insureds' ownership of the designated premises.

3. Evanston owed and breached a duty to defend the named insureds because the information available
when it denied the tender showed at least a potential for coverage.

KEY QUOTATIONS

“The duty to defend is broader than the duty to indemnify, and extends to claims that are merely potentially
covered.” (Discussion § C)

“The limitation withdraws coverage here only if the accident lacked a minimal causal connection or
incidental relationship to “the ownership, maintenance or use” of the property.” (Discussion § B)

“There is a genuine issue of material fact as to the applicability of the auto exclusion.” (Conclusion)

FACTUAL BACKGROUND

Enterprise, a home-building and home-renovation company owned by Lance Brown and Diane Stember
Richards, hired James Brown to perform plumbing work during renovation of a San José property, despite
knowing that James was not a licensed plumber. While driving to the property after purchasing plumbing
supplies, James ran a red light and seriously injured Alex Borja. Evanston had issued a commercial general-
liability policy to the named insureds, but denied coverage and refused to defend, relying on an auto exclusion
and a Designated Premises or Project limitation. In the underlying action, the referee found the named insureds



liable and entered a judgment of nearly $78 million; the Borjas subsequently pursued the insureds' assigned
rights against Evanston.

PROCEDURAL HISTORY

Evanston filed a declaratory-judgment action seeking a ruling that it owed no duty to defend or indemnify the
insureds in an underlying personal-injury action. The Borjas defendants counterclaimed for declarations of
coverage and for breach of contract and breach of the implied covenant of good faith and fair dealing. The
parties moved for summary judgment on whether the policy covered the accident and triggered Evanston's duties
to defend and indemnify. The court denied both parties' motions concerning the auto exclusion, granted the
Borjas's motion concerning the Designated Premises or Project limitation and duty to defend, and denied
Evanston's motion on those issues.
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