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SUMMARY

The Massachusetts Supreme Judicial Court affirmed the Energy Facilities Siting Board’s approval of

IDC Bellingham, LLC’s proposed natural-gas-fired electric generating facility. The court rejected

challenges concerning the denial of a continuance, quashing of a subpoena for a withdrawn noise

expert, limited consideration of that expert’s testimony, exclusion of additional noise evidence in a

compliance proceeding, and refusal to reopen the record regarding air-pollution-control technology.

The court applied deferential review and found no legal error, abuse of discretion, or lack of

substantial evidence.
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Interveners appealed the Energy Facilities Siting Board's decisions
approving IDC Bellingham, LLC's proposed electric generating
facility and later compliance filing. The single justice consolidated and

reserved the appeals for the full Supreme Judicial Court.

The court reviews board decisions under G. L. c. 25, § 5, and G. L. c.
164, § 69P, and will uphold them unless they reflect an error of law,
lack substantial evidentiary support, are arbitrary or capricious,
constitute an abuse of discretion, or are otherwise not in accordance
with law. The court gives substantial deference to the board's expertise
and experience. Evidentiary and reopening decisions are reviewed for
abuse of discretion or denial of substantial justice, and an agency's
interpretation of its own regulations is disturbed only if patently

wrong, unreasonable, arbitrary, whimsical, or capricious.
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QUESTIONS PRESENTED

1. Whether the hearing officer abused her discretion by denying an intervener's request for a six-week

extension to retain a replacement noise expert.

2. Whether the hearing officer improperly revoked or quashed a subpoena directed to the withdrawn noise

expert without providing a formal opposition period.

3. Whether the board erred by giving limited consideration to the withdrawn expert's unsworn, uncross-

examined prefiled testimony.

4. Whether the board properly excluded a second noise expert's testimony from the compliance proceeding
as beyond the scope of the turbine-change proceedings.

5. Whether the board abused its discretion by refusing to reopen the proceedings to receive evidence

concerning SCONOXx air-pollution-control technology.

HOLDINGS

1. The hearing officer acted within her discretion in denying the requested six-week extension because the
interveners lacked record support for the delay and the statutory time requirement for deciding the

generating-facility petition weighed against extending the proceedings.

2. The hearing officer properly revoked or quashed the subpoena because the applicable subpoena
procedures did not require a formal seven-day opposition period, the interveners suffered no prejudice,
and no exceptional circumstances required compelling an expert retained by another party to give his

previously formed opinion.

3. The board did not err in giving limited consideration to the withdrawn expert's prefiled testimony and

was not required to address every aspect of that evidence in its final decision.

4. The board acted within its authority by excluding testimony concerning ambient noise measurements
that did not relate to the turbine change and instead sought to relitigate issues decided in the original

proceeding.

5. The board did not abuse its discretion by refusing to reopen the record for draft Department of
Environmental Protection materials concerning ambient-noise measurement methodology because the

materials were insufficiently authenticated and of questionable reliability.



6. The hearing officer did not abuse her discretion by excluding a manufacturer's press release concerning
SCONOx technology and refusing to reopen the proceedings because the press release did not materially
support the interveners' assertions and was an unsupported marketing document rather than a scientific

study.

KEY QUOTATIONS

“We affirm the decision of the board.” (410)

“The decision whether to grant a motion to continue lies within the sound discretion of the hearing officer or
the board.” (413)

“An agency’s interpretation of its own regulation and statutory mandate will be disturbed only if the

‘interpretation is patently wrong, unreasonable, arbitrary, whimsical, or capricious.’” (416)
“The board acted within its authority.” (419)

“There was no denial of substantial justice in the hearing officer’s decision to exclude the evidence.” (423)

FACTUAL BACKGROUND

IDC proposed a natural-gas-fired, combined-cycle electric generating facility in Bellingham, initially described
as having a 700-megawatt output, with an adjacent Mendon parcel serving as an undeveloped buffer. During the
proceedings, IDC changed from Siemens Westinghouse turbines to General Electric turbines and reduced the
proposed output to 525 megawatts because it could not obtain emissions guarantees for the original turbines.
Interveners relied on a noise expert whose testimony was withdrawn shortly before he was scheduled to testify,
sought additional noise evidence, and later sought to introduce evidence concerning alternative air-pollution-
control technology called SCONOXx.

PROCEDURAL HISTORY

IDC filed a petition with the Energy Facilities Siting Board to construct and operate a natural-gas-fired electric
generating facility in Bellingham. After evidentiary hearings, the board approved the petition subject to
conditions and later approved a compliance filing reflecting a turbine change and reduced output. The

interveners appealed under G. L. c. 25, § 5, and the single justice reserved and reported the consolidated appeals
to the Supreme Judicial Court.

DISPOSITION

affirmed
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