DISTRICT OF COLUMBIA COURT OF APPEALS

McCrimmon v. United States

853 A.2d 154 (D.C. 2004) - No. 95-CF-802, 98-CO-1259, 99-CO-1654 - Decided July 8, 2004

SUMMARY

The District of Columbia Court of Appeals considered whether defense counsel operated under an

actual conflict of interest when a crucial prosecution witness had previously sought counsel's

representation. The court held that the record was insufficient to resolve whether counsel believed he

was ethically constrained, whether the defendant gave informed consent, and whether the conflict

affected the defense strategy. It reversed and remanded for an evidentiary hearing and factual findings.
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QUESTIONS PRESENTED

1. Whether McCrimmon's second D.C. Code § 23-110 motion was procedurally barred as a second or

successive motion while the direct appeal remained pending.

2. Whether the existing record established an actual conflict of interest violating McCrimmon's Sixth

Amendment right to effective assistance of counsel.

3. Whether the trial court was required to hold an evidentiary hearing to determine counsel's ethical beliefs,
McCrimmon's informed consent, and the effect of any conflict on the defense strategy.

HOLDINGS

1. The second motion was not successive because it raised a new ineffective-assistance claim, and it could
not properly be procedurally barred while the direct appeal remained pending absent a proper reason for

denying consideration.

2. A defendant who did not object at trial must show that an actual conflict of interest adversely affected
counsel's performance by obstructing a plausible defense strategy; when an actual conflict is established,

the defendant need not separately demonstrate prejudice.

3. The existing record did not establish whether Grimm actually believed he was ethically constrained from
cross-examining Murphy, whether McCrimmon understood the conflict when consenting to continued
representation, or whether the conflict affected the defense strategy; an evidentiary hearing was therefore

required.

KEY QUOTATIONS

“a defendant who raised no objection at trial must demonstrate that an actual conflict of interest adversely

dffected his lawyer's performance.” (156)

“We reverse and remand to the trial court for an evidentiary hearing and findings of fact on the question of
Grimm's actual belief on whether he was ethically constrained in cross-examining Murphy; its impact, if any,
on McCrimmon's consent to his continued representation, and whether it affected the defensive strategy

followed in cross-examining Murphy.” (165)

FACTUAL BACKGROUND

Defense counsel Bernard Grimm had a preliminary attorney-client relationship with Antonio Murphy, a
government witness whom the prosecution characterized as crucial. Murphy expected Grimm to represent him in
unrelated criminal matters, with payment allegedly to come from a person associated with McCrimmon, but the
expected payment and representation did not materialize, causing Murphy to become angry. Although the trial
court told Grimm he could cross-examine Murphy about this possible bias, Grimm did not substantially pursue
that line of questioning. McCrimmon's conviction rested in part on Murphy's testimony that McCrimmon

supplied weapons used in the shooting.

PROCEDURAL HISTORY



McCrimmon's appointed appellate counsel initially filed a § 23-110 motion asserting ineffective assistance on
grounds unrelated to the alleged conflict and witness recantation; that motion was denied without a hearing. New
appellate counsel later filed a second § 23-110 motion based on trial counsel's alleged conflict arising from
counsel's preliminary attorney-client relationship with government witness Antonio Murphy. The trial court
denied the second motion as procedurally barred without holding a hearing. The District of Columbia Court of
Appeals held that the motion was not successive because it raised a different claim and was not barred while the

direct appeal remained pending, then reversed for an evidentiary hearing.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The trial court must conduct an evidentiary hearing and make findings concerning Grimm's actual belief about
whether ethical obligations constrained his cross-examination of Murphy, the effect of that belief on
McCrimmon's consent to continued representation, and whether any conflict affected the defense strategy used

in cross-examining Murphy.
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