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SUMMARY

The United States District Court for the District of Arizona rules on Kiewit Infrastructure West
Company’s motion to dismiss Bathsheba Nichole Adams’s First Amended Complaint. The court
declines to dismiss the intentional infliction of emotional distress and assault and battery claims under
the Arizona Employment Protection Act, Arizona Civil Rights Act, exhaustion principles, or workers’
compensation exclusivity provisions, but dismisses the negligent supervision and training claim
without prejudice. The court also denies as moot a motion to strike a response concerning a request for
judicial notice.
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DISPOSITION other

PROCEDURAL POSTURE Defendant Kiewit moved to dismiss Plaintiff's First Amended
Complaint under Federal Rules of Civil Procedure 12(b)(1) and 12(b)
(6), and separately moved to strike Plaintiff's response to Kiewit's
request for judicial notice. The court granted the motion to dismiss in
part, denied it in part, and denied the motion to strike as moot.

STANDARD OF REVIEW A Rule 12(b)(1) motion challenges subject matter jurisdiction and may
present a facial or factual attack. On a factual jurisdictional attack, the
court may consider evidence beyond the complaint and need not
presume the truth of the allegations. Under Rule 12(b)(6), the court
accepts well-pleaded factual allegations as true, construes the
pleadings in the nonmovant's favor, and dismisses when the complaint
lacks a cognizable legal theory or sufficient facts to state a plausible
claim.



PRECEDENTIAL VALUE unpublished, nonprecedential district-court order

PARTIES Bathsheba Nichole Adams v. Kiewit Infrastructure West Company,
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PRACTICE AREAS

civil procedure torts employment law civil rights construction law

QUESTIONS PRESENTED

1. Whether Adams's intentional infliction of emotional distress, assault and battery, and negligent
supervision and training claims were precluded by the Arizona Employment Protection Act or Arizona
Civil Rights Act.

2. Whether Adams's failure to exhaust administrative remedies barred her common-law tort claims.

3. Whether Arizona's workers' compensation exclusive-remedy provisions barred the intentional infliction
of emotional distress, assault and battery, and negligent supervision claims.

4. Whether Adams adequately pleaded Kiewit's vicarious liability for Young's conduct.

5. Whether Defendant's motion to strike Plaintiff's response to the request for judicial notice should be
granted.

HOLDINGS

1. The Arizona Employment Protection Act and Arizona Civil Rights Act did not preclude Adams's
intentional infliction of emotional distress, assault and battery, or negligent supervision claims because
those claims were based on alleged tortious conduct and did not require proof of discrimination based on
a protected status.

2. Adams's alleged failure to timely exhaust administrative remedies under the Arizona Civil Rights Act or
Title VII did not bar her common-law tort claims because she did not assert an ACRA or Title VII claim
and the cited exhaustion authorities concerned statutory discrimination or AEPA retaliation claims.

3. The Workers' Compensation Act did not bar Adams's intentional infliction of emotional distress or
assault and battery claims at the pleading stage because the alleged intentional conduct plausibly
invoked the willful-misconduct exception to the exclusive-remedy provisions.

4. The negligent supervision and training claim was barred by the workers' compensation exclusive-
remedy provisions because Adams alleged only Kiewit's negligent failure to exercise ordinary care and
did not allege willful misconduct by Kiewit itself.



5. Adams adequately pleaded Kiewit's vicarious liability for Young's conduct because she alleged that
Young was Kiewit's foreman, acted during work hours and at the worksite, and engaged in conduct
incidental to his duties or partly intended to serve Kiewit's business.

KEY QUOTATIONS

“The common law claim of tortious wrongful termination in violation of the ACRA has been abrogated by the
AEPA, but no case has ruled that all common law tort claims are precluded by the statute.”

“For this stage of proceedings, Plaintiff has adequately alleged an intent to inflict injury as well as conduct
that can be inferred was intended to cause injury.”

FACTUAL BACKGROUND

Bathsheba Nichole Adams worked for construction company Kiewit in Arizona and alleged that foreman Robert
Young engaged in several incidents, including exposing her to an unidentified chemical, threatening her with a
concrete chipping hammer, causing a portable toilet to be moved while she was inside, and leaving her stranded
by the roadside while making threats. She alleged that the incidents caused severe emotional distress and led her
to leave her employment. Her First Amended Complaint asserted common-law tort claims rather than claims
under the Arizona Civil Rights Act or Title VII.

PROCEDURAL HISTORY

Plaintiff initially filed the action in Arizona state court, and Defendants removed it to the United States District
Court for the District of Arizona on May 27, 2025. Plaintiff filed a First Amended Complaint asserting
intentional infliction of emotional distress, assault and battery, negligent supervision and training, and punitive
damages. Kiewit moved to dismiss; the court dismissed the negligent supervision and training claim without
prejudice but allowed the other challenged tort claims to proceed.
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