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SUMMARY

The Mississippi Supreme Court reviewed an interlocutory appeal from the denial of summary
judgment in a wrongful-death action arising from silica exposure. The court held that Kelley lacked
standing as the decedent’s personal representative because she had not been formally appointed when
suit was filed, but that a genuine issue of material fact existed as to whether she was the decedent’s
Alabama common-law wife and therefore a wrongful-death claimant. The court also held that the
saving statute did not apply to the survival-type claims because the earlier action had not included a

wrongful-death claim.

OPINION

WALLER, J.

ON MOTION FOR REHEARING WALLER, Chief Justice, for the Court: § 1. The motion for
rehearing filed by the appellee is granted. The previous opinions are withdrawn, and these
opinions are substituted therefor. § 2. The Warren County Circuit Court denied defendant Clark
Sand’s motion for summary judgment, finding that the plaintiff, Ruby C. Kelley, had standing to
bring this wrongful-death action, either as the decedent’s personal representative or as an

interested party, and that the suit was brought within the applicable statute of limitations.

With this Court’s permission, see Mississippi Rule of Appellate Procedure 5, Clark Sand brought
this interlocutory appeal to review that decision. We reverse the trial court’s denial of summary
judgment with respect to the “survival-type” claims included in Kelley’s wrongful-death action, as

those claims are time-barred.

We also reverse the trial court’s factual findings on the issue of Kelley’s standing. But we affirm
the trial court’s denial of summary judgment insofar as Kelley has presented a genuine issue of
material fact regarding whether she was the decedent’s common-law wife at the time of his death,

and we remand for trial, during which the fact-finder must decide this question.

FACTS AND PROCEDURAL HISTORY ¢ 3. David T. Bozeman1 worked with silica and silica
products throughout his entire working life, but his last exposure to silica was sometime in 1994.

On June 2, 2002, Bozeman was diagnosed with lung cancer caused by silicosis.

On September 23, 2002, Bozeman joined with fifty-four other plaintiffs in a mass-tort, personal-

injury suit against various silica manufacturers and distributors, including Clark Sand Company,



styled Danny McBride, et al. v. Pulmosan Safety Equipment Corporation, et al. The McBride
complaint included claims for all the plaintiffs’ personal injuries, but it also included wrongful-
death claims for those plaintiffs who had died from silicosis in favor of their purported

beneficiaries.

McBride was filed in the Circuit Court of Holmes County, Mississippi. 9 4. Bozeman, an Alabama
resident, died on March 11, 2005, while McBride was pending. Ruby C. Kelley, Bozeman’s live-

in girlfriend and fellow Alabamian, was listed as the “informant” on Bozeman’s death certificate.

The certificate gave Bozeman’s marital status as “widowed,” and the space for “surviving spouse”
was *153left blank. Kelley was named executrix in Bozeman’s will, which bequeathed all of
Bozeman’s property to her except his pickup truck. Bozeman also was survived by two sons, one
of whom was mentioned in his will.2 After Bozeman’s death, Kelley did not amend the complaint
regarding Bozeman’s McBride claim or move the trial court to substitute her as the real party in

interest. § 5.

On March 10, 2006, McBride was dismissed without prejudice pursuant to this Court’s decision in
Canadian National v. Smith, 926 So.2d 839 (Miss.2006). Smith held that all claims previously
filed en masse for silicosis damages that were not filed in the proper venue should be severed as
misjoined pursuant to Janssen Pharmaceutica v. Armond, 866 So.2d 1092 (Miss.2004), which
requires each claim joined in a single lawsuit to arise from a “distinct, litigable event.” Smith, 926
So.2d at 845 (citing Armond, 866 So.2d at 1099).

The Smith Court stated that such a dismissal would be “as to a matter of form,” for purposes of
the saving statute, Mississippi Code Section 15-1-69. Smith, 926 So.2d at 845.3 § 6. Kelley filed
the instant action on March 5, 2007, in the Circuit Court of Warren County, Mississippi. Her
complaint was styled “Ruby C. Kelley, Executrix of the Estate of David C. Bozeman, Deceased
and on behalf of all Wrongful Death Beneficiaries of David C. Bozeman, Deceased v. Clark Sand
Co., Inc., et al.” Kelley specifically averred in her complaint that this suit is merely a continuation
of Bozeman’s previous McBride claim, which the saving statute allowed her to bring within one

year after the dismissal of McBride pursuant to Smith.

The complaint included claims for Bozeman’s personal injuries caused by exposure to silica and
for his wrongful death, and Kelley specifically sought “All Wrongful Death Damages and
Survival Damages” in connection with Bozeman’s death. § 7. Clark Sand answered the complaint,
asserting various affirmative defenses. Specifically, Clark Sand argued that the court lacked
subject-matter jurisdiction over the cause and that the applicable statute of limitations barred

Kelley’s suit.

Clark Sand moved for summary judgment on July 2, 2007, arguing that Kelley’s suit was time-

barred because she had missed the deadline under the survival saving statute found in Mississippi



Code Section 15-1-55. Clark Sand also argued that, at the time she filed suit, Kelley lacked
standing to bring the suit because she had not yet been formally appointed executrix of Bozeman’s

estate and she was not Boze-man’s wife. § 8.

On July 20, 2007, Kelley responded to Clark Sand’s summary-judgment motion. She argued first
that she had standing as Bozeman’s personal representative to initiate the wrongful-death action
because she was named executrix in Boze-man’s will. Kelley also contended that she and
Bozeman had maintained a common-law marriage because they had held themselves out as

husband and wife and had cohabitated for six years.

Finally, Kelley argued that the statute of limitations had not run because the limitation period was
tolled either by the saving statute or by the pendency of McBride. Kelley was formally appointed
executrix of Bozeman’s estate on August 7, 2007, when she was *154issued letters testamentary
by the Probate Court of Choctaw County, Alabama. § 9. Clark Sand moved again for summary

judgment on June 18, 2008, arguing that Kelley’s action was untimely filed.

Specifically, Clark Sand argued that Kelly was not entitled to the benefits of the saving statute
because the parties and claims asserted in her complaint were different from those in McBride,
and Kelley had thus failed to meet the requirements of the statute. § 10. By order dated August 11,

2008, the circuit court denied both of Clark Sand’s motions.

The circuit court found that, by virtue of Bozeman’s will, Kelley “could be considered [his]
personal representative... but if not, she certainly would be an interested party....” So the circuit
court held that Kelley had standing either as Bozeman’s personal representative or as an interested
party, and that Kelley’s suit was filed within the applicable statute of limitations because of the

saving statute’s one-year tolling effect following the dismissal of McBride. § 11.

On August 22, 2008, Clark Sand petitioned this Court for interlocutory appeal, asserting two
issues. They are: I. Does a decedent’s girlfriend — without court approval or authorization —
have standing to file an action under the survival statute and/or the wrongful-death statute? II.
Does the provision in Mississippi’s saving statute allowing one year to refile apply to a second suit

which differs from the original in both the identity of parties and the identity of claims?

On August 28, 2008, Kelley sought a declaration from an Alabama circuit court that she was
Bozeman’s common-law wife. On September 18, 2008, we granted Clark Sand’s petition for
interlocutory appeal. On October 23, 2008, the Alabama court found that Kelley and Bozeman had
maintained a common-law marriage at the time of his death. But on February 10, 2009, the

Alabama court vacated and set aside the common-law-marriage decree.

STANDARD OF REVIEW ¢ 12. Standing is a question of law reviewed under a de novo
standard. Kirk v. Pope, 973 So.2d 981, 986 (Miss.2007) (citing City of Picayune v. S. Reg’l Corp.,
916 So.2d 510, 519 (Miss.2005); Brown v. Miss. Dep’t of Human Servs., 806 So.2d 1004, 1005-



06 (Miss.2000)). This Court also reviews a trial court’s grant or denial of a motion for summary

judgment under a de novo standard.

Monsanto v. Hall, 912 So.2d 134, 136 (Miss.2005). DISCUSSION 9 13. Summary judgment is
proper “if the pleadings, depositions, answers to interrogatories and admissions on file, together
with the affidavits, if any, show that there is no genuine issue as to any material fact and that the

moving party is entitled to a judgment as a matter of law.” Miss. R. Civ.

P. 56(c). In this case, the legal question of Kelley’s standing to file suit under the wrongful-death
statute is contingent upon several factual questions. We analyze Clark Sand’s motion for summary

judgment with respect to these factual questions.

I. Kelley presented a genuine issue of material fact to overcome summary judgment. § 14. The
United States Supreme Court has stated that standing is “an indispensable part of the plaintiffs
case,” and that “the irreducible constitutional minimum of standing contains three elements.”
First, the plaintiff must have suffered an “injury in fact”-an invasion of a legally *155protected
interest which is (a) concrete and particularized [and] (b) actual or imminent, not conjectural or

hypothetical.

Second, there must be a causal connection between the injury and the conduct complained of-the
injury has to be “fairly... trace[able] to the challenged action of the defendant, and not... th[e]
result [of] the independent action of some third party not before the court.” Third, it must be
“likely,” as opposed to merely “speculative,” that the injury will be “redressed by a favorable
decision.” Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61, 112 S.Ct.

2130, 2136, 119 L.Ed.2d 351, 357 (1992) (internal citations omitted). Standing “ ‘is to be
determined as of the commencement of suit.” ” Delta Health Group, Inc. v. Estate of Pope, 995
So.2d 123, 126 (Miss.2008) (quoting Lujan, 504 U.S. at 571, 112 S.Ct. 2130). § 15. Standing to
file a wrongful-death action in Mississippi is determined by reference to the wrongful-death

statute, which expressly lists the potential claimants who may commence such an action.

Miss.Code Ann. § 11-7-13 (Rev.2004). Pursuant to Section 11-7-13, a wrongful-death action may
be brought: “(1) by the personal representative on behalf of the estate and all other persons
entitled to recover; (2) by one of the wrongful death beneficiaries [hereinafter “listed relatives ”]4
on behalf of all persons entitled to recover; or (3) by “all interested parties.... ” Long v. McKinney,
897 So.2d 160, 168 (Miss.2004) (quoting Miss.Code Ann. § 11-7-13).

A. Kelley could not have had standing as Bozeman’s personal representative at the time she filed
suit. § 16. The first potential wrongful-death claimant is “the personal representative of the
deceased person.” Miss.Code Ann. § 11-7-13 (Rev.2004). “Personal representative” is defined as
“[a] person who manages the legal affairs of another because of incapacity or death” and when it

is used by a testator, the term refers to an executor or administrator of the estate.



Black’s Law Dictionary 1045 (abr. 7th ed.2000). See also Hill v. James, 252 Miss, at 507-508, 175
So.2d at 179 (finding terms “personal representative” and “legal representative” to be

synonymous, defined simply as “executors and administrators of persons deceased”). q 17.

To have standing as a personal representative to bring a wrongful-death action, the plaintiff must
be formally appointed as such prior to filing the complaint for wrongful death. Long, 897 So.2d at
174 (stating that if litigants wish to pursue a claim on behalf of the estate of the deceased, “such

estate, of course, be opened and administered through the chancery court.”).

If the potential claimant has not been formally appointed administrator or executor of the
decedent’s estate at the time he or she commences the wrongful-death action, it follows that the
person is without standing as a person*156al representative to bring the suit. Id,.; see also Pope,
995 So.2d at 126 (holding that decedent’s great-nephew did not cure lack of standing by

subsequently being appointed administrator of decedent’s estate). 9 18.

It is undisputed that, at the time she filed the suit, Kelley had not yet been formally appointed
executrix of Bozeman’s estate, as the Alabama probate court had not yet issued her letters
testamentary. So Kelley could not have had standing as Bozeman’s personal representative to
bring this action at that time. Long, 897 So.2d at 174. 9 19. Her being named executrix in

Bozeman’s will does not change this.

Until it was probated, Bozeman’s will conferred no legal authority upon Kelley. Cf. Miss.Code
Ann. § 91-7-41 (Rev.2004); Robert A. Weems, Wills and Administration of Estates in Mississippi
160 (3d. ed. 2003) (“[i]n order to be legally effective, a will must be probated.”). An unprobated
will “is nothing more than a piece of paper with writing on it,” and it “cannot be relied on to
determine the ownership of property because it is not effective as an instrument of title....” 1d.5
Kelley thus had no authority to bring a wrongful-death claim on behalf of the estate until she was

formally appointed executrix thereof.

Long, 897 So.2d at 174.6 Since “standing is to be determined as of the commencement of suit,”
and Kelley was not appointed executrix until after she had commenced this action, Kelley could
not have had standing as a personal representative to commence this wrongful-death action when
she did. Pope, 995 So.2d 123. B. Kelley may have standing as one of Bozeman’s “listed relatives.
” 4 20.

Throughout the proceedings below and in her appellate brief, Kelley refers to herself as
Bozeman’s widow, and she argues that she had standing as such to bring this suit. The decedent’s
“widow” is one of the “listed relatives” in the wrongful-death statute who may bring a wrongful-
death action. Miss.Code Ann. § 11-7-13 (Rev.2004). So if Kelley was in fact Bozeman’s common-

law wife at the time of his death, she would qualify as his “widow,” and she would have had



standing to file this action as a “listed relative” under the express terms of the wrongful-death

statute. 921.

Although Mississippi law does not provide for common-law marriage, this state gives full faith
and credit to a valid common-law marriage from another state. George v. George, 389 So.2d 1389,
1390 (Miss.1980) (citing Miss.Code Ann. § 93-1-15 (1972); Walker v. Matthews, 191 Miss. 489, 3
So.2d 820 (1941)). Kelley did procure an order from an Alabama circuit court finding that she and

Bozeman had maintained a common-law marriage.

But Kelley sought this decree only after Bozeman’s death and after Clark Sand had petitioned this
Court for interlocutory appeal. And the common-law-marriage decree was later vacated by the
Alabama court. So the factual question regarding whether Kelley and Boze-*157man maintained a

common-law marriage at the time of his death is yet to be decided in Alabama.7  22.

The trial court below also has not addressed the question of whether Kelley was Bozeman’s
common-law wife at the time of his death. But the court did characterize her as “a friend” of
Bozeman. To the extent that this label amounted to a factual determination that Kelley was not
Bozeman’s common-law wife, we reverse that finding, because the court was not permitted to

make it at this summary-judgment stage.

Mantachie Natural Gas Dist. v. Miss. Valley Gas Co., 594 So.2d 1170, 1172 (Miss.1992) The
question thus remains whether Kelley presented sufficient evidence in response to Clark Sand’s
summary-judgment motion to establish a genuine issue of material fact as to the existence of a

common-law marriage between her and Bozeman. 423.

Under Alabama law, judicial notice or recognition of the marriage is not a prerequisite to the
existence or validity of the relationship. See Creel v. Creel, 763 So.2d 943, 946 (Ala.2000)
(affirming trial court’s finding that the parties had maintained a common-law marriage at the time
of the husband’s death in 1997).

For instance, if one party sues for divorce without ever having had a formal, ceremonial marriage,
the trial court first must find that the parties had a common-law marriage before granting the
divorce. See Blocker v. Blocker, 885 So.2d 796, 799 (Ala.Civ.App.2004) (holding that, if court
finds no common-law marriage existed, it must dismiss divorce action because it lacks subject-
matter jurisdiction to decide divorce and property issues); Parker v. Parker, 897 So.2d 356, 356
(Ala.Civ.App.2004); Hall v. Duster, 727 So.2d 834 (Ala.Civ.App.1999). 1 24.

The elements of a common-law marriage in Alabama are: “(1) capacity; (2) present agreement or
mutual consent to enter into the marriage relationship...; (3) public recognition of the existence of
the marriage; and (4) cohabitation or mutual assumption openly of marital duties and obligations.”
Creel, 763 So.2d at 946 (quoting Adams v. Boan, 559 So.2d 1084, 1086 (Ala.1990)).8 “[W]hile no

ceremony or particular words are necessary, [the requisite] elements... must be present, either



explicitly expressed or implicitly inferred from the circumstances, in order for a common-law
marriage to exist.” Boswell v. Boswell, 497 So.2d 479, 480 (Ala.1986) (citing Etheridge v. Yeager,
465 So.2d 378, 379-80 (Ala.1985)).

See also Swann v. Swann, 627 So.2d 429, 430 (Ala.Civ.App.1993); Waller v. Waller, 567 So.2d
869 (Ala.Civ.App.1990). The question of whether the essential elements are present, and hence
whether a common-law marriage exists, is a question of fact for the jury. Johnson v. Johnson, 270
Ala. 587, 588, 120 So.2d 739, 740 (1960). § 25.

In its motions for summary judgment, Clark Sand introduced a plethora of sworn evidence and
testimony indicating that Kelley and Bozeman did not maintain a common-law marriage. Clark
Sand showed, inter alia, that Bozeman and Kelley had never undergone a formal marriage

ceremony. Also, Bozeman dis*158claimed any marriage in his sworn deposition, taken in 2004.

In fact, he specifically stated during the deposition that “I don’t have a wife.” Both Bozeman and
his attorney referred to Kelley as Boze-man’s girlfriend at the deposition. Finally, Bozeman’s
death certificate, on which Kelley was the “informant,” gave his marital status as “widowed,” not
“married,” and the space for “surviving spouse” was left blank. So Clark Sand’s summary-

judgment motion was made and supported under Rule 56. 9 26.

Upon Clark Sand’s showing, Kelley was required, by the means available under Rule 56, to come
forth with specific facts showing that there is a genuine factual question for trial regarding
whether she and Bozeman did in fact have a common-law marriage. Miss. R. Civ. P. 56(e). And
under Mantachie, “[i]ssues of fact sufficient to require denial of a motion for summary judgment
obviously are present where one party swears to one version of the. matter in issue and another
says the opposite.” Mantachie, 594 So.2d at 1172.

When the Mantachie Court used the term “swears,” it obviously means “sworn under oath.” So to
overcome Clark Sand’s summary-judgment motion, Kelley had to come forth with sworn
depositions, answers to interrogatories, admissions on file, and/or affidavits showing that there is a
genuine issue of material fact as to the existence of all the elements of an Alabama common-law

marriage between her and Bozeman.

Miss. R. Civ. P. 56(c). 9 27. Kelley swore in her response to Clark Sand’s motion for summary
judgment that she and Bozeman had a common-law marriage. And she attached to her response
portions of her sworn deposition testimony in which she testified that she and Bozeman had
cohabitated from 2000 until his death, that they had made a pact to be husband and wife and
considered themselves married, that they had held themselves out to the public as husband and

wife, and that his family considered them married.

Kelley also attached to her response a portion of the sworn deposition of Bill Dykes, Bozeman’s

friend and nephew. Dykes testified that Boze-man and Kelley had lived together for six or seven



years prior to his death, that Bozeman had referred to Kelley in public as his wife on many
occasions, that the two of them had held themselves out to the public as husband and wife, and

that “to the outside public, they were husband and wife.... ” 928.

Kelley’s and Dykes’s depositions include sworn testimony supporting the existence of all the
elements of a common-law marriage in Alabama, except perhaps capacity. But we see no
indication in the record before us that Clark Sand or the other defendants ever challenged Kelley’s
or Bozeman’s mental capacity in 1999, when the relationship began, or during the subsequent

years leading up to his death.

So with her response and the attached exhibits, Kelley established a genuine issue of material fact
regarding whether she and Bozeman maintained a common-law marriage under Alabama law at
the time of his death. 929. This is sufficient to withstand Clark Sand’s summary-judgment motion
based on standing, since, if Kelley was in fact Bozeman’s common-law wife, she would have been
his “widow” under the wrongful-death statute, and she would have had standing as a “listed

relative” to bring this wrongful-death action when she did.

We thus affirm the trial court’s denial of Clark Sand’s motion for summary judgment, insofar as
Kelley presented sufficient evidence to create a genuine and material factual dispute regarding
whether she was Bozeman’s common-law wife at the time of his death. *1599 30. Our decision

should not be read to imply that Kelley is in fact Bozeman’s widow. See Vickers v. First Miss.

Nat’l Bank, 458 So.2d 1055, 1064-65 (Miss.1984) (“No fact stated here should by virtue of this
opinion be taken as established for purposes of trial on remand.... Such are for trial on the
merits.”). But standing is “an indispensable part of the plaintiff[’]s case....” Lujan, 504 U.S. at
561, 112 S.Ct. 2130. And “where the evidence is in conflict, the determination whether there

existed a common-law marriage is for the trier of fact.” 52 Am.Jur.2d.

Marriage § 112 (2010). Since Kelley has survived summary judgment, this determination will be
made at trial. § 31. Therefore, we remand this case to the trial court for trial on Kelley’s wrongful-
death action, during which a determination as to whether Kelley was Bozeman’s common-law
wife at the time of his death-and hence whether she had standing as his “widow” — must be

made.

Kelley will bear the burden of proving to the fact-finder all the elements of a common-law
marriage according to Alabama law, which requires a jury decision on the issue. Johnson, 270 Ala.
at 588, 120 So.2d at 740. C. Kelley may have standing as an “interested party. ” § 32.

The trial court found that Kelley “certainly would be an interested party.” Except to the extent that
Kelley may be found to have standing as a common-law wife, as discussed above, we reverse the

finding of the trial court that Kelley is an interested party. 4 33.



In Burley v. Douglas, 26 So.3d 1013 (Miss.2009), we held that the grandfather of two deceased
children qualified as an interested party by virtue of his status as a statutory heir under our laws of
intestate descent and distribution. Id. at 1021-22. See also Alack v. Phelps, 230 So.2d 789, 793
(Miss.1970).

The descent and distribution statutes enumerate as “statutory heirs,” in descending order of
priority, the decedent’s spouse and children, the decedent’s siblings and parents, and the
decedent’s grandparents, uncles, and aunts. Miss.Code Ann. §§ 91-1-1 to 91-1-11 (Rev.2004). So
if Kelley was Bozeman’s common-law wife, she would have been his “spouse” under the decent
statutes, and she would have standing as an “interested party” under Burley to file a wrongful-
death action for his death.

We thus affirm the trial court’s denial of summary judgment on standing, to the extent that the
trier of fact determines that Kelley was Bozeman’s common-law wife at the time of his death. 9
34. But the fact-finder may determine that Kelley and Bozeman did not maintain a common-law
marriage. So we must decide whether Kelley qualifies as an “interested party,” independently of
her purported status as Bozeman’s common-law wife under the “statutory-heir” rationale of

Burley v. Douglas. 9 35.

The wrongful-death statute simply states that the suit may be brought “by all interested parties”
and that, when determining damages, the jury shall take into consideration “all damages of every
kind to any and all parties interested in the suit.” Miss.Code Ann. § 11-7-13 (Rev.2004) (emphasis
added). This language suggests that, to qualify as an interested party under the statute, a

prospective claimant need only have some legally sufficient interest in the wrongful-death lawsuit.

Id. 9 36. Determining who has a legally sufficient interest in the suit is not a clear question.
Previously, we have held that one who qualifies as a statutory heir of the deceased also qualifies as
an interested party under the wrongful-death statute. *160See Burley, 26 So.3d at 1021-22; Alack,
230 So.2d at 793. But just because a person is not a statutory heir of the decedent does not
necessarily mean that he or she is not an interested party for purposes of standing to commence a -
wrongful-death action.9 We implicitly held as much in Cleveland v. Mann, 942 So.2d 108
(Miss.2006),. when we stated that “[t]he parties ‘interested in the suit’ are not limited to the
wrongful death beneficiaries, but could include the estate of the decedent, an insurance company
exercising its right of subrogation, and any other parties claiming a right of recovery.” Id. at 118

(emphasis added).

So we must conclude that, to have a legally sufficient interest in the wrongful-death action, the
claimant must be able to claim some arguable right of recovery therefrom. 9 37. It follows from
Cleveland v. Mann, however, that to claim such a right of recovery, the claimant must have had

some relationship with the decedent that is recognized by law.



The estate mentioned by the Mann Court has such a legal relationship with the decedent, once the
estate is opened, by virtue of our probate and intestate descent and distribution laws. Miss.Code
Ann. 88 91-1-1 to 91-1-31 (Rev.2004); Miss.Code Ann. §§ 91-5-1 to 91-5-35 (Rev.2004);
Miss.Code Ann. §§ 91-7-1 to 91-7-51 (Rev.2004). And the insurance company may have such a

legally recognized relationship to the decedent by virtue of its contractual subrogation rights.

See, e.g., Miss.Code Ann. § 83 — 11— 107 (Rev.1999). Without such a legally recognized
relationship to the decedent, the claimant has not suffered “an invasion of a legally protected
interest,” as Lujan’s “injury” prong requires. Lujan, 504 U.S. at 560-61, 112 S.Ct. 2130. And
without such an “injury,” the person cannot “claim a right of recovery” from the decedent’s

wrongful-death action.

Mann, 942 So.2d at 118.10 9§ 38. Synthesizing the preceding statements of law, we are able to
construct a workable definition of an “interested party” under the wrongful-death statute. Put
simply, an interested party is a person who has a relationship to the decedent that is recognized by
law, and who therefore has suffered a remediable injury (i.e., the invasion of a legally protected

interest) by the wrongful deprivation of the decedent’s life at the defendant’s hands.

Such a person thus may claim a genuine right of recovery from the decedent’s wrongful-death
action by seeking damages for his or her injury, and that right gives the claimant a legally
sufficient interest in the action to make him or her an “interested party” under the wrongful-death
statute.11 9§ 39.

Under this definition, Kelley did not qualify as an interested party under the wrongful-death
statute at the time she filed suit, independent of her alleged common-law marriage to Bozeman.
Until Bozeman’s will was probated, Kelley’s potential relationship to Bozeman as the named
executrix and primary devisee *161in the will was not legally recognized.12 So at the time she
filed suit, the will gave her neither a right of recovery from his wrongful-death suit nor a legally
sufficient interest therein, to make her an “interested party.” Kelley’s later formal appointment as
executrix of Bozeman’s estate could not cure her lack of standing, because standing is to be

determined as of the commencement of the suit.

Pope, 995 So.2d at 126. And, other than Kelley’s asserted status as Bozeman’s common-law wife,
the record before us indicates no other relationship to Bozeman, legally speaking, to justify
conferring upon her a right of recovery from his wrongful-death action or to give her a legally

sufficient interest in the action. 9 40.

To the extent the trier of fact determines that Kelley was not Bozeman’s common-law wife, Kelley
could not have had standing as an “interested party” to file this suit when she did. 11. The saving

statute does not apply to the instant action. Y 41.



The circuit court held that Kelley’s suit was filed within the applicable statute of limitations
because of the saving statute’s one-year tolling effect following the dismissal of McBride. The
McBride complaint included claims for Bozeman’s personal injuries and medical expenses.
Bozeman was alive when McBride was filed. But the McBride complaint was not amended after
Bozeman’s death to include claims for his wrongful death, and no one was substituted in McBride

as the party in interest to pursue such claims.

So, at the time it was dismissed, the McBride action did not include any claim for Bozeman’s
wrongful death. 9 42. An action for wrongful death includes the decedent’s “survival-type” claims,
such as claims for his or her personal injury, property damage, and medical and funeral expenses,
and the wrongful-death claimants’ so called “wrongful-death” claims, such as loss of consortium,

society, and companionship.

Caves v. Yarbrough, 991 So.2d 142, 148-49 (Miss.2008). Kelley’s wrongful-death action includes
“survival-type” claims, which are identical to Bozeman’s personal-injury claims in McBride, and

“wrongful-death” claims, which are new claims in favor of Bozeman’s beneficiaries.

The “survival-type” claims accrued upon Bozeman’s diagnosis with silicosis on June 2, 2002, and
the “wrongful-death” claims accrued upon Bozeman’s death on March 11, 2005. Id. See also Univ.
of Miss. Med. Ctr. v. McGee, 999 So.2d 837 (Miss.2008). § 43. McBride was dismissed without
prejudice on March 10, 2006. This Court held long ago, however, that “[t]he dismissal of a suit
without prejudice ‘does not... confer any new right or advantage on the [plaintiff], and hence it
will not have the effect of excepting from the period prescribed by the statute of limitations, the

time during which that suit was pending.”” W.T.

Raleigh Co. v. Barnes, 143 Miss. 597, 109 So. 8, 9 (1926) (quoting Nevitt v. Bacon, 32 Miss. 212,
66 Am. Dec. 609 (1856)). In other words, “when a suit *162is dismissed without prejudice, the
statute of limitations is deemed unaffected by the filing of the suit....” Ciralsky v. C.I.A., 355 F.3d
661, 672 (D.C.Cir.2004) (citing Elmore v. Henderson, 227 F.3d 1009, 1011 (7th Cir.2000)); accord
Lambert v. United States, 44 F.3d 296, 298 (5th Cir.1995).

So, when McBride was dismissed without prejudice, its pendency did not serve to toll the statute
of limitations on Kelley’s ability to bring a wrongful-death action for Bozeman’s death. § 44.
Upon the dismissal of McBride “as to a matter of form,” the saving statute gave Bozeman, or “his
executor or administrator” in the event of his death, one year to refile his McBride claim as a

“new action for the same cause” in an appropriate venue.

Miss.Code Ann. § 15-1-69 (Rev.2003). The “survival-type” claims included in Kelley’s wrongful-
death action are “for the same cause” as Boze-man’s McBride claim. Seeking to reap the benefit
of the saving statute, Kelley brought the instant wrongful-death action on March 5, 2007, far

outside three years of Bozeman’s diagnosis. So Kelley needed the saving statute’s one-year tolling



effect to bring the “survival-type” claims included in her wrongful-death action, because the

pendency of McBride did not toll the limitation period. 9 45.

But this action could not have been brought under the saving statute, because Kelley had not yet
been appointed Bozeman’s executrix when she filed suit, and she was not substituted as the party
plaintiff in Bozeman’s McBride claim after Bozeman died but before McBride was dismissed.
This action must be a new and independent wrongful-death action, brought by Kelley without the

saving statute and separate and distinct from Boze-man’s personal-injury claim in McBride.

If Kelley had standing to bring this wrongful-death action, she thus brought it subject only to the
three-year statute of limitation applicable to this case. See Thiroux v. Austin, 749 So.2d 1040,
1042 (Miss.1999) (holding that a wrongful-death action is limited by the statute of limitation
applicable to the underlying tort resulting in the wrongful death, upon which the action is
predicated).  46.

Kelley filed this suit far more than three years after Bozeman’s diagnosis, so the “survival-type”
claims included in Kelley’s action are time-barred. Caves, 991 So.2d at 149. So we reverse the
trial court’s denial of summary judgment with respect to Kelley’s “survival-type” claims, and we
dismiss those claims as time-barred. But Kelley did bring this suit within three years of
Bozeman’s death, so her “wrongful-death” claims are not time-barred, if she had standing to bring

them in the first place.

We thus affirm the trial court’s decision that Kelley’s “wrongful-death” claims were timely
commenced. If the fact-finder concludes that Kelley was Bozeman’s common-law wife at the time
of his death, then Kelley had standing under the wrongful-death statute to bring this action as
Bozeman’s “widow” and as an “interested party,” and she may proceed with her “wrongful-death”

claims.

CONCLUSION 9 47. We reverse the trial court’s findings that, at the time she brought suit, Kelley
was Bozeman’s personal representative, his “friend” and not his wife, and an “interested party.”
But a genuine issue of material fact exists regarding Kelley’s purported common-law marriage to

Bozeman.

We thus affirm the trial court’s denial of Clark Sand’s motion for summary judgment on standing,
because Kelley may have had standing to bring this suit as a “listed relative” and an “interested
party.” We also affirm the trial court’s denial of summary judgment with respect to Kel*163ley’s
“wrongful-death” claims, as those claims were timely commenced. But Kelley’s “survival-type”
claims are time-barred, so we reverse the trial court’s denial of summary judgment on those
claims. 948.

Therefore, Kelley has survived summary judgment. But the legal question of Kelley’s standing

under the wrongful-death statute cannot be answered until the factual dispute regarding whether



she was Bozeman’s common-law wife is resolved. So we remand this case to the Warren County
Circuit Court with instructions to proceed with the trial of Kelley’s wrongful-death action, one
element of which will be a factual determination, according to Alabama law, regarding the

existence of a common-law marriage between Kelley and Bozeman at the time of his death. 9 49.

AFFIRMED IN PART, REVERSED IN PART AND REMANDED. CARLSON, PJ,
RANDOLPH, LAMAR AND PIERCE, JJ,, CONCUR. DICKINSON, P.J., CONCURS IN PART
AND DISSENTS IN PART WITH SEPARATE WRITTEN OPINION JOINED BY KITCHENS
AND CHANDLER, JJ. KITCHENS, J., CONCURS IN PART AND DISSENTS IN PART WITH
SEPARATE WRITTEN OPINION JOINED IN PART BY DICKINSON, P.J., AND CHANDLER,
J. KING, J., NOT PARTICIPATING..

Bozeman’s will and death certificate give Bozeman’s middle initial as "T.” Apparently, Kelley's
complaint is incorrectly styled, giving "C” as his middle initial.. These sons are identified in the

parties’ pleadings and other documents as David Clarke Bozeman and Joey Bozeman..

The saving statute allows a plaintiff whose claim is dismissed for a "matter of form” one year to
refile his or her claim in an appropriate venue of his or her choice. See Miss. Code Ann. § 15-1-69
(Rev.2003).. The "wrongful death beneficiaries” enumerated in the statute are the decedent's
immediate family members, i.e., "the widow, husband, child, father, mother, sister [and] brother of
the deceased.” Miss.Code Ann. § 11-7-13 (Rev.2004).

These family members are known to the bench and bar by the term of art "statutory wrongful-
death beneficiaries.” But the wrongful-death action can be brought by persons other than a family
member, namely the decedent's personal representative or an interested party, who also may
"benefit” from recovering damages from the wrongful-death suit. So for the sake of clarity, we
will not use the term "beneficiaries” to describe these relatives, since any potential wrongful-death
claimant technically could be considered a "beneficiary.” Instead, we will refer to these family

members as "listed relatives.”.

The validity of a will, furthermore, is often contested, e.g., Estate of Griffith v. Griffith, 30 So.3d
1190 (Miss.2010), making probate all the more important.. Under Alabama law (the state in which
Bozeman's will was probated), "a probate 'estate’ does not come into existence until a proceeding
to administer the same is filed in the appropriate probate court[.]” Until such time, the estate "has
no legal existence, and no lawsuit can be filed on its behalf by the decedent's personal

representative.” In re Eldridge, 348 B.R.

834, 845-46 (Bankr.N.D.Ala.2006) (citing Jones v. Blanton, 644 So.2d 882, 887 (Ala.1994)).. A
subsequent proceeding in Alabama regarding Kelley’s and Bozeman’s purported common-law
marriage styled “In Re: The Marriage of Ruby Kelley and Dave T. Bozeman, deceased,” case

number DR-2008-43, currently is pending in the Circuit Court of Choctaw County, Alabama, but



was stayed on April 21, 2009, pending resolution of this appeal.. ”[P]ublic assumption of marital

duties and cohabitation [is][] commonly known as consummation!A ]."

Parks v. Martinson, 694 So.2d 1386, 1389 (Ala.Civ.App.1997).. It is logically fallacious to hold as
much. It does not follow from "all heirs-at-law are interested parties” that "all persons who are not
heirs-at-law are not interested parties.”. Black's Law Dictionary thus defines “interested party” as
"[a] party who has a recognizable stake (and therefore standing) in a matter.” Black's Law

Dictionary 917 (abr.

7th ed.2000) (emphasis added)..In this sense, the "interested-party” category of potential
wrongful-death claimants can be thought of as a "catch-all” category of persons who are permitted
by the statute to bring a wrongful-death action for the decedent’s death even though they do not
qualify as personal representatives or "listed relatives.”. There is a subtle yet critical difference
between a statutory heir of the deceased and a person who is named a "devisee" in the decedent’s

will.

A statutory heir's legal relationship to the decedent, and thus, his or her right of recovery from the
decedent’s wrongful-death action, is vested upon the decedent's death by the operation of our
intestate descent and distribution statutes. Miss. Code Ann. §§ 91-1-1 to 91-1-31 (Rev.2004). But

as already noted, a will has no legal effect and confers no rights or authority until it is probated.

See supra nn. 5, 6. So a devisee's relationship to the decedent is not validated, and his or her right

of recovery from the wrongful-death suit is not vested, until the will is probated.
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