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SUMMARY

The Mississippi Supreme Court reviewed an interlocutory appeal from the denial of summary
judgment in a wrongful-death action arising from silica exposure. The court held that Kelley lacked
standing as the decedent’s personal representative because she had not been formally appointed when
suit was filed, but that a genuine issue of material fact existed as to whether she was the decedent’s
Alabama common-law wife and therefore a wrongful-death claimant. The court also held that the
saving statute did not apply to the survival-type claims because the earlier action had not included a
wrongful-death claim.
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QUESTIONS PRESENTED

1. Whether Kelley had standing to bring the wrongful-death action as Bozeman’s personal representative, a
listed relative or widow, or an interested party.

2. Whether Kelley’s evidence created a genuine issue of material fact concerning the existence of an
Alabama common-law marriage.

3. Whether Mississippi’s saving statute made Kelley’s survival-type and wrongful-death claims timely after
dismissal of the prior McBride action without prejudice.

4. Whether summary judgment was proper on the limitations and standing issues.

HOLDINGS

1. A plaintiff must be formally appointed executor or administrator before filing a wrongful-death action on
behalf of the decedent’s estate. Kelley therefore lacked standing as Bozeman’s personal representative
because she had not been formally appointed executrix when she filed suit.

2. Kelley could proceed past summary judgment on standing because her evidence created a genuine issue
of material fact concerning whether she and Bozeman had a valid Alabama common-law marriage at the
time of his death. If she was Bozeman’s common-law wife, she qualified as his widow and as a listed
relative authorized to bring the wrongful-death action.

3. An interested party under Mississippi’s wrongful-death statute must have a legally recognized
relationship to the decedent, suffer an invasion of a legally protected interest, and be able to assert an
arguable right of recovery. Kelley did not qualify independently as an interested party when she filed
suit because her will-based relationship had not yet been legally recognized through probate.

4. The survival-type claims in Kelley’s wrongful-death action were time-barred. The saving statute did not
apply because Kelley was not the proper representative when she filed and had not been substituted as
the real party in interest in the earlier action before its dismissal.

5. Kelley’s independent wrongful-death claims were filed within three years of Bozeman’s death and were
not time-barred, assuming Kelley had standing to bring them.

KEY QUOTATIONS

“The elements of a common-law marriage in Alabama are: “(1) capacity; (2) present agreement or mutual
consent to enter into the marriage relationship ...; (3) public recognition of the existence of the marriage; and
(4) cohabitation or mutual assumption openly of marital duties and obligations.”” (¶ 24)

“Put simply, an interested party is a person who has a relationship to the decedent that is recognized by law,
and who therefore has suffered a remediable injury (i.e., the invasion of a legally protected interest) by the
wrongful deprivation of the decedent’s life at the defendant’s hands.” (¶ 38)

“But Kelley did bring this suit within three years of Bozeman’s death, so her “wrongful-death” claims are not
time-barred, if she had standing to bring them in the first place.” (¶ 46)

FACTUAL BACKGROUND



David T. Bozeman developed silicosis-related lung cancer after working with silica and died while his personal-
injury action was pending. Ruby C. Kelley, his live-in girlfriend and named executrix in his will, filed a new
action asserting survival-type personal-injury claims and wrongful-death claims, but she had not yet been
formally appointed executrix when she filed. Kelley presented sworn evidence that she and Bozeman had agreed
to be husband and wife, cohabited, and held themselves out as married, while Clark Sand presented contrary
evidence, including Bozeman’s deposition denying that he had a wife and a death certificate listing him as
widowed.

PROCEDURAL HISTORY

Kelley filed a wrongful-death action in Warren County Circuit Court after an earlier mass-tort action, McBride,
was dismissed without prejudice. The circuit court denied Clark Sand’s motions for summary judgment, holding
that Kelley had standing as either the decedent’s personal representative or an interested party and that the
saving statute rendered the action timely. The Mississippi Supreme Court granted interlocutory review, reversed
summary judgment as to the survival-type claims, affirmed denial of summary judgment as to the wrongful-
death claims because a genuine factual dispute existed regarding Kelley’s common-law marriage to the
decedent, and remanded for trial.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The Warren County Circuit Court must conduct a trial of Kelley’s wrongful-death action. The fact-finder must
determine under Alabama law whether Kelley and Bozeman maintained a common-law marriage at the time of
Bozeman’s death. The survival-type claims are to be dismissed as time-barred; only the timely wrongful-death
claims may proceed, subject to resolution of standing.
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