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SUMMARY

The Montana Supreme Court reversed and remanded a district court decision limiting Edward
Ghostbear’s sentence for felony sexual assault to the misdemeanor penalty. The Court held that the
age-related requirements in Montana Code § 45-5-502(3) were elements of the specifically charged
felony offense, not a separate sentence enhancement, and that the jury’s verdict necessarily included
the required age findings. A specially concurring justice agreed that Apprendi was satisfied but
concluded that Montana’s separate-finding statute was not satisfied and that the error was harmless.
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QUESTIONS PRESENTED

1. Whether Montana's felony sexual-assault provision, § 45-5-502(3), MCA, was a sentence enhancement
requiring a separate jury finding under § 46-1-401, MCA.

2. Whether the jury's instructions and guilty verdict necessarily established beyond a reasonable doubt that
the victim was under sixteen and Ghostbear was at least three years older, permitting felony sentencing
under Apprendi v. New Jersey.

HOLDINGS

1. Because Ghostbear was specifically charged with felony sexual assault under § 45-5-502(3), MCA, the
age-related facts were elements of the charged felony rather than a separate sentence enhancement under
Apprendi or § 46-1-401(3), MCA.

2. The jury's guilty verdict necessarily included findings that the victim was under fourteen and that
Ghostbear was more than three years older, and thus established the age disparity required for felony
sexual assault under § 45-5-502(3), MCA.

KEY QUOTATIONS

“other than the fact of a prior conviction, any fact that increases the penalty for a crime beyond the
prescribed statutory maximum must be submitted to a jury and proved beyond a reasonable doubt.” (¶ 7)

“The District Court may therefore proceed to sentencing under § 45-5-502(3), MCA.” (¶ 16)

FACTUAL BACKGROUND

The State charged Edward Ghostbear with felony sexual assault involving his girlfriend's seven-year-old
daughter. The jury acquitted him of felony sexual intercourse without consent but convicted him of felony sexual
assault. After the verdict, Ghostbear sought sentencing under the misdemeanor provision, arguing that the jury
had not separately found the victim's age and the age disparity required for the felony penalty. The record
contained uncontroverted evidence that the victim was under sixteen and that Ghostbear was more than three
years older.

PROCEDURAL HISTORY

The State charged Ghostbear with felony sexual intercourse without consent and, alternatively, felony sexual
assault. A jury acquitted him of sexual intercourse without consent but convicted him of felony sexual assault.
The district court ruled that the felony penalty could not be imposed because the jury had not made a specific
finding regarding the ages of Ghostbear and the victim. The Montana Supreme Court reversed and remanded for
sentencing under the felony provision.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS



The district court was directed to proceed with sentencing under § 45-5-502(3), MCA, the felony sexual-assault
provision.
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