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SUMMARY

The New Hampshire Supreme Court considered whether a manufacturer was required to indemnify a

retailer that settled claims brought by an injured consumer. The court held that common-law indemnity

was unavailable because the retailer’s settlement did not extinguish the manufacturer’s potential

liability to the plaintiffs. The court also reversed the award of attorney’s fees and costs and did not

reach the successor-liability issue.
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reversed

Defendants appealed orders denying their motion for summary
judgment, granting the plaintiffs' cross-motion for final judgment on
indemnity, awarding indemnity damages and attorney's fees and costs,

and denying summary judgment on successor liability.

Summary judgment rulings are reviewed by considering the evidence
in the light most favorable to the nonmoving party and determining
whether a genuine issue of material fact exists and whether the moving

party is entitled to judgment as a matter of law.
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QUESTIONS PRESENTED

1. Whether Orvis's settlement with the plaintiffs, which released Orvis but did not extinguish the

defendants' potential liability, supported a claim for noncontractual indemnity against the defendants.

2. Whether the plaintiffs were entitled to recover Orvis's attorney's fees and costs incurred in defending the
underlying action.

3. Whether the trial court erred in ruling on successor liability.

HOLDINGS

1. A party seeking noncontractual indemnity must first extinguish the alleged indemnitor's liability to the
underlying plaintiff through a settlement or satisfaction of judgment. Because Orvis's settlement released
only Orvis and left the defendants potentially liable, the plaintiffs, as Orvis's assignees, could not

recover indemnity.

2. The plaintiffs were not entitled to recover Orvis's attorney's fees and costs because the trial court's fee

award was premised on the existence of an indemnity obligation, and no indemnity obligation existed.

3. The court did not reach the defendants' successor-liability argument because reversal of the indemnity

judgment made resolution of that issue unnecessary.

KEY QUOTATIONS

“A person who, in whole or in part, has discharged a duty which is owed by him but which as between himself
and another should have been discharged by the other, is entitled to indemnity from the other, unless the payor
is barred by the wrongful nature of his conduct.” (at 329)

“Thus, unless otherwise provided by contract, in order to seek indemnity, “an indemnitee must extinguish the
liability of the indemnitor... either by a settlement with the plaintiff that by its terms or by application of law
discharges the indemnitor from liability or by satisfaction of judgment that by operation of law discharges the
indemnitor from liability.”” (at 329-330)

“No case has permitted noncontractual indemnity against a person still liable to the plaintiff.” (at 330)

FACTUAL BACKGROUND

On December 3, 1996, Jeffrey Gray purchased a robe from Orvis for JoAnne Gray; Orvis had purchased it from
Leisure Life. On January 9, 2005, the robe caught fire while JoAnne Gray was adding firewood to a wood stove,
causing severe burns and extensive injuries. Orvis later settled the claims against it for $1 million and assigned
its indemnity rights to the plaintiffs, but the settlement did not release the defendants, who remained potentially

liable on direct-liability and strict-liability theories and proceeded to trial.

PROCEDURAL HISTORY

The plaintiffs sued the defendants and other parties after JoAnne Gray was severely burned when a robe

manufactured by Leisure Life caught fire. Orvis, a retailer and co-defendant, asserted third-party indemnity and



contribution claims against the defendants and later settled with the plaintiffs, assigning its indemnity rights to
them. After a jury found for the defendants on the underlying liability claims, the trial court nevertheless entered
judgment for the plaintiffs on indemnity and awarded $1 million plus $298,811.73 in attorney's fees and costs.
The Supreme Court of New Hampshire reversed the indemnity and fee awards and did not reach successor
liability.

DISPOSITION

reversed

REMAND INSTRUCTIONS

The trial court's indemnity judgment and award of attorney's fees and costs are reversed; the defendants were

entitled to judgment as a matter of law on the indemnity claim. The court did not address successor liability.
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