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SUMMARY

The Pennsylvania Superior Court affirmed an order overruling Dolly, Inc.'s preliminary objections
seeking to compel arbitration in a negligence and loss-of-consortium action. The court held that the
website's hyperlinked terms of service did not provide sufficiently explicit and prominent notice that
agreeing to the terms waived the user's constitutional right to a jury trial. Because the plaintiff never
viewed the terms and did not unambiguously assent to arbitration, the court found no enforceable

arbitration agreement.
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Interlocutory appeal as of right from an order overruling Dolly's
preliminary objections seeking to compel alternative dispute

resolution.

The existence of an agreement to arbitrate is a question of law

reviewed for error of law. Whether arbitration should be compelled

requires determining whether a valid agreement to arbitrate exists and

whether the dispute falls within its scope.
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QUESTIONS PRESENTED

1. Whether the Superior Court had appellate jurisdiction over the order denying Dolly's preliminary

objections when the agreement required negotiation and mediation before arbitration.

2. Whether the online terms of service created a valid agreement to arbitrate and waive the constitutional
right to a jury trial when the user clicked an acceptance box but never clicked, viewed, or scrolled

through the hyperlinked terms.

3. Whether the dispute fell within the scope of the purported alternative-dispute-resolution agreement.

HOLDINGS

1. The order was appealable as of right because the agreement ultimately required arbitration, even though

it included pre-arbitration negotiation and mediation procedures.

2. No valid agreement to arbitrate was formed because Dolly's online contracting process did not provide
reasonably obvious notice that acceptance of the terms waived the constitutional right to a jury trial, and

Duffy did not unambiguously manifest assent to that waiver.

3. To enforce such an online arbitration provision, the proponent must prove an unambiguous
manifestation of assent by showing that the registration screens explicitly state that accepting the terms
waives the right to a jury trial and that, when the terms are accessed through a hyperlink, the waiver is

prominently displayed in bold, capitalized text rather than hidden in the document.

KEY QUOTATIONS

“We therefore find a strict burden of proof is necessary to demonstrate a person’s unambiguous manifestation

of assent to arbitration.” (at 14-15)

“This requires: (1) explicitly stating on the registration website and application screens that a consumer is
waiving their right to a jury trial when the person agrees to the seller’s terms of service and the registration
cannot be completed until the person is fully informed of that waiver; and (2) when the agreements are
available for viewing after a user has clicked on a hyperlink, the waiver should not be hidden in the middle of

the document but should appear prominently in bold, capitalized text.” (at 15)

“Duffy never saw the terms of service and did not unambiguously assent to arbitration.” (at 16)

FACTUAL BACKGROUND

On November 30, 2022, Daniel Duffy used Dolly's website to select moving services and purchase a move. The
website required him to check a box stating, "By checking this box I accept the Dolly Terms of Service," but did
not require him to click, view, or scroll through the hyperlinked terms. The terms contained an arbitration
provision on page three, but neither the registration screens nor the terms explicitly and prominently stated that
acceptance waived the user's constitutional right to a jury trial. Duffy was injured during the move and later sued

Dolly for negligence; Dolly sought enforcement of the online arbitration provision.



PROCEDURAL HISTORY

The Duffys filed a negligence and loss-of-consortium complaint in the Philadelphia County Court of Common
Pleas after Daniel Duffy was injured during moving services purchased through Dolly's website. Dolly filed
preliminary objections asserting that the parties had agreed to negotiation, mediation, and arbitration through
online terms of service. After permitting discovery and supplemental briefing on contract formation and assent,

the trial court overruled the preliminary objections. The Superior Court affirmed.

DISPOSITION

affirmed
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