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SUMMARY

The Fourteenth Court of Appeals of Texas reviewed an interlocutory appeal concerning the denial of
appellants’ motions to dismiss under the Texas Citizen’s Participation Act. The court held that the
malicious-prosecution claim and the original defamation claim should have been dismissed under the
TCPA, concluding that the appellants established protected petitioning activity and that Li failed to
present the required evidence. The court affirmed in part, reversed in part, and remanded for further
proceedings; the provided text ends before the court’s complete discussion of the amended defamation
claim.
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QUESTIONS PRESENTED

1. Whether the TCPA required dismissal of Li's malicious prosecution claim because the claim was based
on appellants' exercise of the right to petition and Li failed to produce clear and specific evidence of lack
of probable cause.

2. Whether appellants' TCPA motion remained operative as to the original-petition defamation claim after
Li amended her petition.

3. Whether the TCPA applied to Li's original-petition defamation claim based on statements to police and
employees, and whether Li produced clear and specific evidence of actual malice despite a qualified
privilege.

4. Whether the TCPA applied to Li's amended-petition defamation claim based on Dominguez's statement
to Li's friend that Li stole $150.

HOLDINGS

1. The malicious prosecution claim was based on or in response to appellants' exercise of the right to
petition because the relevant communications were reasonably likely to encourage consideration or
review by a judicial or governmental body.

2. The trial court erred by failing to dismiss Li's malicious prosecution claim because Li did not produce
clear and specific evidence rebutting the presumption that appellants had probable cause to initiate
criminal proceedings.

3. A TCPA motion to dismiss survives a nonsuit or amendment of the claimant's pleading and is evaluated
against the claims as pleaded when the motion was filed.

4. The trial court erred by failing to dismiss the original-petition defamation claim against Saks,
Dominguez, and Balogh under the TCPA.

5. The TCPA did not apply to the amended-petition defamation claim based on Dominguez's statement to
Li's friend that Li stole $150.

KEY QUOTATIONS

“First, the movant must demonstrate that the legal action is “based on or is in response to” the movant’s
exercise of the right of free speech, petition, or association.” (at 2)

“The probable cause element asks “whether a reasonable person would believe that a crime had been
committed given the facts as the complainant honestly and reasonably believed them to be before the criminal
proceedings were instituted.”” (at 8)



“An accusation that a person has committed a crime does not, standing alone, establish that the speech was
on a matter of public concern.” (at 18)

FACTUAL BACKGROUND

Li, a cosmetics salesperson at Saks, processed transactions involving customers who used other people's credit-
card accounts. Saks loss-prevention employees Welch and Dominguez investigated the transactions, obtained a
signed English-language statement from Li, and sought her arrest; Li was jailed for three days, and a grand jury
later no-billed the case. Li alleged that appellants falsely accused her of theft to police, employees, and her
friend, and contended that Saks's credit department had approved the transactions and that she did not
understand or voluntarily adopt the purported confession. Dominguez also allegedly told Li's friend that Li had
stolen $150 belonging to the friend.

PROCEDURAL HISTORY

Li sued Saks, Welch, Dominguez, and Balogh for malicious prosecution and defamation, among other claims.
Appellants moved to dismiss under the TCPA, and the 215th District Court of Harris County denied the motion
without specifying its reasons. The court of appeals reversed the denial as to Li's malicious prosecution claim
and her original-petition defamation claim, affirmed it as to the amended-petition defamation claim, and
remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remand for further proceedings consistent with the opinion after dismissal with prejudice of Li's malicious
prosecution claim and her original-petition defamation claim; the denial of dismissal of the amended-petition
defamation claim remains affirmed.
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