
APPELLATE DIVISION OF THE SUPREME COURT OF THE STATE OF NEW
YORK, THIRD DEPARTMENT

Matter of Bordell
2017 NY Slip Op 03823 (N.Y. Ct. App. 2017) · No. 523198 · Decided May 11, 2017

SUMMARY

The New York Appellate Division, Third Department, affirmed an order denying a guardian ad litem's
motion for summary judgment concerning the validity of a surviving spouse's waiver of her elective
share. The court held that the waiver substantially complied with EPTL 5-1.1-A despite referencing an
outdated statutory provision, and that alleged lack of legal advice or financial disclosure did not
establish invalidity as a matter of law. The court also concluded that the unresolved cross-motion was
effectively denied.
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QUESTIONS PRESENTED

1. Whether the surviving spouse's written waiver of rights in the decedent's estate was invalid as a matter
of law because it referred to the superseded statutory provision EPTL 5-1.1 rather than EPTL 5-1.1-A.

2. Whether the waiver was invalid as a matter of law because the surviving spouse allegedly made a false
statement concerning consultation with counsel and was not provided information about the decedent's
assets before signing.

3. Whether the Surrogate's Court properly denied the guardian ad litem's motion for summary judgment.

HOLDINGS

1. A written waiver of a surviving spouse's elective-share rights is not invalid merely because it cites the
former statutory provision, EPTL 5-1.1, rather than the applicable provision, EPTL 5-1.1-A, when the
instrument otherwise substantially complies with the statutory requirements and demonstrates an intent
to waive rights in the decedent's estate.

2. A waiver of a surviving spouse's elective-share rights is not invalid as a matter of law solely because the
spouse was not advised by counsel or was not provided information concerning the decedent's assets;
absent fraud or other misconduct, parties are bound by their signatures.

3. Summary judgment was properly denied because the moving party failed to establish as a matter of law
that the waiver was invalid and failed to overcome the presumption that it was properly executed.

KEY QUOTATIONS

“"must be in writing and subscribed by the maker thereof, and acknowledged or proved in the manner
required by the laws of this state for the recording of a conveyance of real property"” (*2)

“"a failure to disclose does not, standing alone, constitute fraud or overreaching sufficient to vitiate" the
waiver” (*3)

“"this dereliction may have caused [her] to be ignorant of the precise terms of the waiver, [but] the fact
remains that, absent fraud or other misconduct, parties are bound by their signatures"” (*3)

FACTUAL BACKGROUND



Denise H. Bordell was married to Maurice J. Bordell for more than 40 years, although they lived separately for
much of the marriage, and she was his sole distributee. Maurice's will left most of his property to a revocable
trust benefiting his paramour and her three minor children. Denise had signed a written waiver of rights in
Maurice's estate, and the waiver was acknowledged before a notary. Denise's guardian ad litem later filed a
notice of election seeking Denise's elective share, leading the executor to commence a proceeding concerning
the validity of the election and waiver.

PROCEDURAL HISTORY

After Maurice J. Bordell's will was admitted to probate, his executor commenced a proceeding under SCPA
article 14 to determine the validity of Denise H. Bordell's notice of election. Basic, acting as guardian ad litem
for Denise, moved for summary judgment declaring the waiver invalid and the elective share valid. Lynn cross-
moved for summary judgment declaring the election invalid. The Surrogate's Court denied Basic's motion
without ruling on Lynn's cross-motion, and Basic appealed. The Appellate Division affirmed.

DISPOSITION

affirmed
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