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SUMMARY

The Supreme Judicial Court of Maine held that Alberta Wister had standing to appeal a zoning board
decision because she made a prima facie showing that she was an abutter. The court further held that
the Mount Desert Zoning Board of Appeals had authority under 30-A M.R.S. § 4353 to grant a
variance from a town-wide driveway setback requirement. The judgment vacating the variance was
vacated, and the matter was remanded with instructions to affirm the board's decision.
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PROCEDURAL POSTURE Moore and Carter appealed from a Superior Court judgment vacating
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QUESTIONS PRESENTED

1. Whether Wister had standing to appeal the ZBA's variance decision to the Superior Court.

2. Whether the ZBA had jurisdiction under 30-A M.R.S. § 4353 to grant a variance from a driveway
setback requirement contained in a town-wide land use ordinance.

3. Whether the ZBA's finding that strict application of the setback requirement would cause undue
hardship was supported by substantial evidence.

4. Whether the variance was impermissibly broader than necessary because it covered the entire proposed
driveway.

HOLDINGS

1. Wister had standing to challenge the variance because her statement that she was an abutter,
identification of her property's location, and objection to construction below her house established a
prima facie showing of standing, which Moore did not rebut.

2. A municipal board of appeals may consider and grant a variance from a setback requirement contained
in a land use ordinance of town-wide application when the municipal ordinances authorize variance
requests to be considered under 30-A M.R.S. § 4353.

3. The ZBA's finding that strict application of the driveway setback requirement would cause undue
hardship was supported by substantial evidence.

4. The ZBA did not err or abuse its discretion by granting a variance covering the entire proposed
driveway.

KEY QUOTATIONS

“Whether an ordinance is labeled as regulating "zoning" or "land use" or, as in the case of the Mount Desert
ordinance, both, makes no difference in application of section 4353.” (¶ 25)

“The reasonable return prong of the undue hardship test is met where strict application of the zoning
ordinance would result in the practical loss of all beneficial use of the land.” (¶ 30)

FACTUAL BACKGROUND

Moore and Carter owned a parcel accessible from Millbrook Road only through a twenty-foot-wide strip of land,
and Moore also owned an adjoining landlocked lot accessible by a right-of-way over the first parcel. After
Mount Desert amended its Land Use Zoning Ordinance to require five-foot driveway setbacks from property
lines, the Code Enforcement Officer denied a permit for a fourteen-foot-wide driveway. The ZBA granted a
hardship variance, finding that the lots could not yield a reasonable return without driveway access, that the
hardship arose from unique property circumstances, that the variance would not alter the area's character, and
that the hardship was not self-created. Wister, treated by the ZBA as an abutter, challenged the variance.
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The Town's Code Enforcement Officer denied Moore's driveway permit because the proposed driveway could
not satisfy the five-foot setback requirement. The ZBA granted a hardship variance under 30-A M.R.S. § 4353.
Wister appealed under M.R. Civ. P. 80B, and the Superior Court vacated the ZBA decision and remanded for
dismissal on the ground that the ZBA lacked jurisdiction. Moore and Carter appealed to the Supreme Judicial
Court of Maine.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The judgment was vacated, and the case was remanded to the Superior Court to affirm the decision of the Board
of Appeals.
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