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SUMMARY

The Eighth Circuit affirmed dismissal with prejudice of a qui tam False Claims Act complaint against
Hypoguard USA, Inc. for failure to plead fraud with the particularity required by Federal Rule of Civil
Procedure 9(b). The court held that the district court did not abuse its discretion in denying pre-
judgment and post-judgment leave to amend, concluding that the proposed amended complaint did not
identify specific false Medicare reimbursement claims or adequately allege materiality and other FCA
elements.
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PROCEDURAL POSTURE A qui tam relator appealed the dismissal with prejudice of his False
Claims Act complaint for failure to satisfy Federal Rule of Civil
Procedure 9(b), the denial of pre-judgment leave to amend, and the
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STANDARD OF REVIEW Denial of leave to amend is reviewed for abuse of discretion; questions
of futility are reviewed de novo. Post-judgment amendment decisions
are reviewed under the standards governing post-judgment relief,
while accounting for Rule 15(a)(2) considerations.
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QUESTIONS PRESENTED

1. Whether the district court abused its discretion by denying pre-judgment leave to amend a False Claims
Act complaint that concededly failed to plead fraud with the particularity required by Rule 9(b).

2. Whether the district court abused its discretion by denying Roop's post-judgment motion under Rules
59(e) and 60(b) to alter or amend the judgment and permit filing of a proposed First Amended
Complaint.

3. What standards govern a post-judgment motion for leave to amend a complaint dismissed for failure to
satisfy Rule 9(b).

HOLDINGS

1. The district court did not abuse its discretion in denying leave to amend because the proposed
amendments described at the hearing would not cure the complaint's failure to plead the alleged False
Claims Act fraud with particularity.

2. The district court properly denied Roop's post-judgment motion because post-judgment motions for
leave to amend are disfavored, Roop had already received and improperly pursued pre-judgment leave to
amend, failed to explain how the proposed pleading cured the deficiencies, and the proposed complaint
in fact remained deficient.

3. The proposed First Amended Complaint did not satisfy Rule 9(b) because it failed to plead with
particularity any false Medicare reimbursement claim, any material false certification or statement, or
how the alleged product defects and FDA reporting violations influenced the government's payment
decisions.

KEY QUOTATIONS

“To meet this standard and enable the defendant to respond "specifically and quickly," a complaint alleging
fraud "must identify who, what, where, when, and how."” (822)

“plaintiffs do not enjoy "an absolute or automatic right to amend" a deficient FCA Complaint.” (823)

“district courts in this circuit have considerable discretion to deny a post-judgment motion for leave to amend
because such motions are disfavored, but may not ignore the Rule 15(a)(2) considerations that favor affording
parties an opportunity to test their claims on the merits” (824)

FACTUAL BACKGROUND

Roop, a former Hypoguard sales specialist, alleged that defective blood glucose monitoring products and
Hypoguard's failure to submit required FDA Medical Device Reporting reports caused distributors to submit
fraudulent Medicare reimbursement claims. He did not identify specific false claims, statements, dates, actors, or



the alleged material connection between the FDA reporting failures and Medicare payment decisions. After the
district court dismissed the complaint, Roop submitted a lengthy proposed amended complaint, but his
supporting memorandum did not explain how it cured the Rule 9(b) deficiencies and the proposed pleading still
did not identify particular false claims or material misrepresentations.

PROCEDURAL HISTORY

Roop filed a sealed False Claims Act complaint in the Northern District of Mississippi in March 2004. After the
United States declined intervention, Hypoguard moved to dismiss and transfer venue. The case was transferred
to the District of Minnesota, which dismissed the complaint with prejudice and denied leave to amend as futile.
The district court later denied Roop's Rule 59(e) and Rule 60(b) motion seeking permission to file a proposed
First Amended Complaint. The Eighth Circuit affirmed.

DISPOSITION

affirmed
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