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SUMMARY

The en banc Second Circuit held that extortion under color of official right under the Hobbs Act
requires proof that a public official wrongfully used his office to induce the giving of benefits. Mere
acceptance of unsolicited benefits, even with knowledge that they were given because of the official's
position, was insufficient. The court vacated the panel decision, reversed Edward O'Grady's conviction
because of plain error in the jury instruction, and remanded for a new trial.

CASE DETAILS

COURT United States Court of Appeals for the Second Circuit

WRITING FOR THE COURT Meskill, Circuit Judge; Feinberg, Chief Judge; Lumbard, Circuit
Judge; Kaufman, Circuit Judge; Mansfield, Circuit Judge; Oakes,
Circuit Judge; Van Graafeiland, Circuit Judge; Newman, Circuit
Judge; Kearse, Circuit Judge; Cardamone, Circuit Judge; Pierce,
Circuit Judge; Winter, Circuit Judge; Pratt, Circuit Judge

JURISDICTION Federal

DECIDED July 12, 1984

DOCKET No. 782, Docket 82-1344

DISPOSITION reversed_and_remanded

PROCEDURAL POSTURE Appeal from a judgment of conviction entered after a jury trial in the
United States District Court for the Eastern District of New York. A
divided Second Circuit panel had affirmed, but the court reheard the
case en banc, vacated the panel opinion, reversed the conviction, and
remanded for a new trial.

STANDARD OF REVIEW Plain-error review of the jury instructions; the court also reviewed the
legal sufficiency of the Hobbs Act charge de novo.

PRECEDENTIAL VALUE Published en banc federal appellate opinion; binding Second Circuit
precedent at the time of decision, subject to subsequent Supreme Court
treatment.
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QUESTIONS PRESENTED

1. Whether extortion under color of official right under the Hobbs Act requires proof that the public official
wrongfully used his office to induce or obtain the benefits.

2. Whether the district court committed reversible plain error by instructing the jury that it could convict
based on the official's mere acceptance of benefits, knowledge that the benefits were motivated by his
office, and the absence of proof that he requested, demanded, or solicited them.

3. Whether the Second Circuit should abandon or overrule its prior broad interpretation of Hobbs Act
extortion under color of official right.

HOLDINGS

1. Yes. Extortion under color of official right requires proof that the public official wrongfully used his
office to induce or obtain benefits not due to him or his office; mere acceptance of unsolicited benefits
with knowledge that the benefits were motivated by the official's position is insufficient.

2. No. The government need not prove a demand, direct solicitation, force, fear, or specific quid pro quo,
but it must prove some misuse of public office that induced the benefits.

3. Yes. The jury instruction was plainly erroneous because it permitted conviction without a finding that
O'Grady misused his office to induce or obtain the benefits.

KEY QUOTATIONS

“We hold that it does not.” (742 F.2d at 684)

“The conduct proscribed by the Hobbs Act is the wrongful use of public office, not merely the acceptance of
benefits.” (742 F.2d at 687)

“Although receipt of benefits by a public official is a necessary element of the crime, there must also be proof
that the public official did something, under color of his public office, to cause the giving of benefits.” (742
F.2d at 687)

“Thus, extortion under color of official right begins with the public official, not with the gratuitous actions of
another.” (742 F.2d at 690)

“A new trial is necessary because the charge to the jury omitted an essential element of the offense, to wit, a
finding that O'Grady misused his office to obtain benefits not due him or his office.” (742 F.2d at 692)

FACTUAL BACKGROUND



Edward O'Grady was superintendent of the Quality Control Section of the New York City Transit Authority
during the R-46 subway-car project. Vendors and subcontractors involved in the project provided him with more
than forty paid trips, golf outings, meals, tickets, and other benefits worth more than $34,000 over approximately
nine years. O'Grady had authority to inspect components and require vendors to correct deficiencies, but the
evidence showed that he generally accepted benefits that vendors voluntarily offered and did not expressly
demand or solicit them.

PROCEDURAL HISTORY

O'Grady was indicted and convicted in the Eastern District of New York of extortion under color of official right
in violation of the Hobbs Act. The district court sentenced him to one year of probation and a $10,000 fine. A
divided panel affirmed the conviction on August 10, 1983. On en banc rehearing, the Second Circuit held that
the jury charge omitted an essential element of the offense and ordered a new trial.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

The district court must conduct a new trial using a jury instruction that requires proof that O'Grady misused the
power of his public office to induce or obtain benefits not due to him or his office. The en banc opinions
indicated that an inference of inducement from repeated acceptance of substantial benefits may be permitted if
supported by the evidence, but the court did not make that instruction mandatory by a majority holding.
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