CALIFORNIA COURT OF APPEAL, FIRST DISTRICT, DIVISION ONE

People v. Boone

126 Cal. App. 2d 746 (Cal. Ct. App. 1954) - No. Crim. No. 2995 - Decided July 28, 1954

SUMMARY

The California Court of Appeals reviewed Orlando C. Boone's conviction under Penal Code section

288. The court addressed challenges concerning the sufficiency of evidence regarding the victim's age,

admission of evidence, cross-examination of character witnesses, prosecutorial misconduct, and jury

instructions. The court found no prejudicial error and affirmed the judgment.
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QUESTIONS PRESENTED
1. Whether the evidence sufficiently established the victim's age.

2. Whether testimony concerning the victim's complaints to her aunt and medical personnel, and a hospital

pathological report, was improperly admitted.
3. Whether the prosecutor improperly cross-examined Boone's character witnesses.
4. Whether the prosecutor committed misconduct in opening statement or closing argument.

5. Whether the trial court erred in giving or refusing jury instructions concerning prior acts, complaints,

corroboration, accomplice status, and the victim's age.

HOLDINGS

1. The evidence was sufficient to establish that the victim was under 14 years old when the offense was

committed because both the victim and her aunt testified to her age.

2. The defendant could not obtain reversal based on the admission of testimony concerning complaints to
the victim's aunt because the testimony was admitted without a timely objection, and the defendant
elicited much of it again on cross-examination.

3. Any error in admitting the pathological report was nonprejudicial because the report may have been
irrelevant, but the defendant could not show prejudice, particularly where substantial oral medical

testimony concerning the miscarriage was admitted without objection.

4. In the absence of a showing of bad faith, the prosecutor properly asked character witnesses whether they
had heard reports of the defendant's conduct and whether such information would affect their opinion of

his reputation.

5. The prosecutor did not commit reversible misconduct in the opening statement or closing argument, and
the defendant's failure to object contemporaneously supplied an additional reason the claims did not

support reversal.

6. The instructions, considered in context, were adequate, and the refusal to give the requested age
instruction was not prejudicial because the victim's age was established by uncontradicted evidence and

the jury was fully instructed on the elements of the offense.

KEY QUOTATIONS

“The McKenna case, a decision of the Supreme Court, is of course, controlling. It sanctions questions (2) and
(5).” (at 751)

“In the absence of a showing of bad faith upon the part of the district attorney, the asking of these questions

does not furnish a basis for reversal of the judgment.” (at 752)
“A child under that age cannot be an accomplice” (at 754)
FACTUAL BACKGROUND

Boone was convicted under Penal Code section 288 based on the testimony of a girl who was approximately 11

years old when the charged offense occurred on June 28, 1953. She testified that Boone had intercourse with her



and that, after the incident, she was hospitalized and suffered a miscarriage. The prosecution also presented
testimony from her aunt and medical personnel, and cross-examined Boone's character witnesses about reports
concerning his conduct and relationship with Carmen Berry.

PROCEDURAL HISTORY

A jury convicted Orlando C. Boone of violating Penal Code section 288. Boone appealed, arguing that the
prosecution failed to prove the victim's age and that the trial court committed reversible error in admitting
evidence, permitting cross-examination of character witnesses, handling prosecutorial statements, and giving or

refusing jury instructions. The California Court of Appeal rejected the claims and affirmed the judgment.

DISPOSITION

affirmed
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