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SUMMARY

The Nebraska Supreme Court held that Neb. Rev. Stat. § 44-3,128.01 does not preempt or abrogate the
common fund doctrine. The court concluded that the statute, which addresses an insurer’s subrogation
rights for medical payments coverage, is silent regarding attorney fees and does not restrict an
attorney’s entitlement to a pro rata share of fees from the insurer’s recovery. The court affirmed the

Nebraska Court of Appeals’ judgment affirming summary judgment for the law firm.
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QUESTIONS PRESENTED

1. Whether Neb. Rev. Stat. § 44-3,128.01 preempts or abrogates the common fund doctrine as applied to an

insurer's medical-payments subrogation interest.

2. Whether the law firm was entitled to recover a proportionate attorney fee from the insurer's subrogation

recovery.

HOLDINGS

1. Section 44-3,128.01 does not preempt or abrogate the common fund doctrine because its plain language
addresses the enforceability and amount of an insurer's medical-payments subrogation right but is silent

about attorney fees and does not demonstrate legislative intent to displace the common-law doctrine.

2. When an insurer holding a subrogation right does not participate in the action but accepts the benefit of
the recovery, the insurer may be required to bear its proportionate share of the litigation expenses,

including attorney fees, under the common fund doctrine.

KEY QUOTATIONS

“Because the statutory language is silent as to attorney fees and there is no indication that the Legislature
intended to restrict or preclude the common fund doctrine, we conclude that attorney fees are not within the
field occupied by the statute.” (149)

“Application of these principles leads to the conclusion that the Legislature did not intend to preempt or
abrogate the common fund doctrine.” (155)

“We do not read § 44-3,128.01 to effect a change in the common law with respect to the common fund

doctrine and attorney fees.” (156)

FACTUAL BACKGROUND

Auto-Owners paid $1,000 in medical benefits under an automobile insurance policy issued to Charlyn Imes after
she was injured in a motor vehicle accident. Imes retained Hauptman, O'Brien, Wolf & Lathrop, P.C. under a
contingent-fee agreement and recovered $48,200 from a negligent third party, including damages for medical
expenses. The insurer asserted its subrogation interest and refused the law firm's request to reduce that interest

by one-third to account for the firm's efforts in obtaining the recovery.
PROCEDURAL HISTORY

The law firm sued the insurer in county court, seeking a one-third reduction of the insurer's $1,000 medical-
payments subrogation interest as attorney fees. Both parties moved for summary judgment; the county court
ruled for the law firm, and the district court affirmed. The Nebraska Court of Appeals affirmed, and the

Nebraska Supreme Court granted the insurer's petition for further review and affirmed the Court of Appeals.



DISPOSITION

affirmed
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