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SUMMARY

The Fourth Court of Appeals of Texas affirmed Justin Michael Persinger’s conviction for smuggling of

persons with intent to obtain a pecuniary benefit under Texas Penal Code section 20.05. The court

rejected his as-applied field and conflict preemption challenges based on federal immigration law and

his facial First Amendment challenge. The court issued the opinion as an unpublished memorandum

opinion.
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Appeal from a jury conviction for smuggling of persons with intent to

obtain a pecuniary benefit under Texas Penal Code section 20.05.

Constitutional challenges, including preemption and facial-

constitutionality challenges, are reviewed de novo.
Unpublished, nonprecedential memorandum opinion
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QUESTIONS PRESENTED

1. Whether Texas Penal Code section 20.05(a)(1)(A) was field preempted by federal law as applied to

Persinger's prosecution.

2. Whether Persinger's prosecution under section 20.05(a)(1)(A) was conflict preempted by federal

immigration law or federal prosecutorial discretion.
3. Whether section 20.05(a)(1)(A) facially violated the First Amendment.

4. Whether Persinger's as-applied First Amendment challenge was waived for inadequate briefing.

HOLDINGS

1. Persinger's prosecution under Texas Penal Code section 20.05(a)(1)(A) was not field preempted because
the statute did not require proof of the passengers' unlawful immigration status and criminalized conduct

independent of that status.
2. Persinger's prosecution was not conflict preempted by federal law.

3. Section 20.05(a)(1)(A) does not facially violate the First Amendment because any unconstitutional

applications are not substantial in comparison with the statute's constitutional applications.

4. Persinger waived his as-applied First Amendment challenge by failing to provide substantive analysis

and record references.

KEY QUOTATIONS

“As to conflict preemption, state anti-smuggling and harboring laws that target non-citizens may be

preempted if they conflict with federal immigration law.” (-4)

“Accordingly, for the reasons articulated in Roberts, we overrule Appellant’s First Amendment facial
challenge.” (-5)

FACTUAL BACKGROUND

A Department of Public Safety trooper observed a passenger vehicle stop near an area known for smuggling, saw
multiple people emerge from brush and enter the vehicle, and later saw six individuals flee after the vehicle
stopped. The driver, Justin Michael Persinger, was arrested, and officers found identification cards from Mexico
and Honduras in the vehicle. With Persinger's consent, the trooper photographed text messages coordinating the

pickup and payment for transporting the individuals.

PROCEDURAL HISTORY

Persinger was indicted in the 365th Judicial District Court of Maverick County for smuggling of persons with
intent to obtain a pecuniary benefit. Following a jury trial, he was convicted and sentenced to four years'
imprisonment. His motion for new trial was denied by operation of law, and he appealed, asserting field and

conflict preemption and a facial First Amendment challenge.
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