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SUMMARY

The Appellate Division, First Department affirmed an order granting plaintiff partial summary
judgment on his Labor Law § 241(6) claim based on an alleged violation of Industrial Code § 23-
9.4(e). The court held that pushing an unsecured dumpster with an excavator violated the regulation
and caused plaintiff's injury, while finding an issue of fact concerning whether the excavator was "not
in use" under Industrial Code § 23-9.5(c).
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DISPOSITION affirmed

PROCEDURAL POSTURE Appeal from an order granting plaintiff partial summary judgment on
his Labor Law § 241(6) claim predicated on Industrial Code § 23-
9.4(e), and denying defendants' and third-party defendant's motions for
summary judgment dismissing the Labor Law § 241(6) claims
predicated on Industrial Code §§ 23-9.4(e) and 23-9.5(c).

STANDARD OF REVIEW Summary judgment is proper where the movant establishes entitlement
to judgment as a matter of law and no material factual issue remains;
the court reviewed the evidence and issues of fact concerning the
Industrial Code § 23-9.5(c) claim.
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construction law negligence comparative fault appellate procedure
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construction law personal injury negligence appellate procedure

QUESTIONS PRESENTED

1. Whether the excavator operator violated Industrial Code § 23-9.4(e) by pushing the dumpster without
securing or rigging it.

2. Whether that regulatory violation established negligence and supported partial summary judgment for
plaintiff on his Labor Law § 241(6) claim.

3. Whether plaintiff's alleged comparative negligence barred summary judgment on liability under Labor
Law § 241(6).

4. Whether a triable issue existed as to whether the excavator was 'not in use' under Industrial Code § 23-
9.5(c) when the accident occurred.

HOLDINGS

1. The excavator handled the dumpster when its operator began moving it, so Industrial Code § 23-9.4(e)
applied.

2. The undisputed failure to rig the dumpster as required by Industrial Code § 23-9.4(e), together with the
unsafe decision to push it, constituted negligence and supported plaintiff's partial summary judgment on
the Labor Law § 241(6) claim.

3. Plaintiff was not required to establish freedom from comparative negligence to obtain summary
judgment on liability under Labor Law § 241(6).

4. Defendants and the third-party defendant were not entitled to summary judgment dismissing the § 23-
9.5(c) claim because a factual issue existed as to whether the excavator was 'not in use' when the
accident occurred.

KEY QUOTATIONS

“"Any load handled by such equipment" must be secured as provided by the regulation.” ([*1])

“Even assuming plaintiff was comparatively negligent by walking between the dumpsters, he is not required
to show freedom from comparative negligence to be entitled to summary judgment on liability under Labor
Law § 241(6).” ([*1])

FACTUAL BACKGROUND



Cody Mather was injured when an excavator pushed a dumpster into him, pinning him between that dumpster
and another dumpster. The excavator operator moved the dumpster without securing or rigging it as required by
Industrial Code § 23-9.4(e). Mather had left the excavator cab to retrieve rigging after notifying the operator, but
the operator moved the dumpster while Mather remained within its range; video and photographs corroborated
Mather's account.

PROCEDURAL HISTORY

Supreme Court, New York County, entered an order on or about August 22, 2024. The order granted Cody
Mather partial summary judgment on liability under Labor Law § 241(6) based on Industrial Code § 23-9.4(e),
while denying the defense motions seeking dismissal of claims based on §§ 23-9.4(e) and 23-9.5(c). The
Appellate Division, First Department, unanimously affirmed the order to the extent appealed.
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