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SUMMARY

The South Dakota Supreme Court reversed a summary judgment ruling that a 99-year bunker lease
was an illusory contract because the lessor could modify community rules and regulations. The court
held that the lease was supported by valid consideration and that the lessor's rulemaking authority was
constrained by reasonableness, good faith, nondiscriminatory enforcement, and the implied covenant
of good faith and fair dealing. The case was remanded for further proceedings in the forcible detainer

action.
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PROCEDURAL POSTURE Vivos appealed from an order granting Sindorf summary judgment in

Vivos's forcible entry and detainer action. The circuit court ruled that
the parties' 99-year lease was illusory because Vivos could unilaterally

modify the community rules and regulations.

STANDARD OF REVIEW Summary judgment and the existence of a valid contract are reviewed
de novo. The appellate court gives no deference to the circuit court and
determines whether a genuine issue of material fact exists and whether

the law was correctly applied.
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QUESTIONS PRESENTED

1. Whether a 99-year lease is illusory and unenforceable because it permits the lessor to modify
incorporated community rules and regulations on thirty days' written notice.

2. Whether the lease's modification provision eliminates consideration or otherwise prevents the lease from

being a valid contract.

3. Whether the circuit court properly granted summary judgment to the tenant in the forcible detainer

action.

HOLDINGS

1. The lease was not illusory. Vivos's ability to modify the community rules and regulations did not

eliminate the consideration supporting the lease or make the lease unenforceable.

2. The community rules and modifications were enforceable because Vivos's discretion had to be exercised

reasonably and in good faith.

3. The circuit court erred by granting Sindorf summary judgment on the ground that the lease was illusory.

KEY QUOTATIONS

“When a “party can unilaterally modify an agreement such that the party could relieve itself of its promises,

there is no meaningful mutuality, which renders the agreement illusory and unenforceable.”” (Y 19)

“Thus, any modification that Vivos has made or will make to the community rules and regulations needs to be
reasonable, made in good faith, enforced in a non-discriminatory manner, and not adopted for the purpose of

depriving any tenant of the benefit of their lease or evading the lessor’s obligations under the lease.” (] 24)

“And any modifications to the rules and regulations are also enforceable, so long as they are reasonable,
made in good faith, equally enforced, and not adopted for the purpose of evading the lessor’s obligations

under the lease or depriving any tenant of the benefit of their lease.” (1 27)

FACTUAL BACKGROUND

Vivos converted former military bunkers near Edgemont, South Dakota, into survival shelters available for
purchase or lease. In July 2020, Sindorf signed a 99-year lease for an unfinished bunker and paid $35,000
upfront. The lease incorporated community rules and allowed Vivos to modify them on thirty days' written
notice. After an alleged July 2023 altercation in which Sindorf brandished a firearm, Vivos terminated the

tenancy and filed a forcible detainer action after Sindorf left the community but retained a lock on the bunker.

PROCEDURAL HISTORY

Sindorf leased a bunker from Vivos and allegedly brandished a firearm in violation of a community rule. Vivos
served notices to quit and terminate the tenancy, then filed a forcible entry and detainer action seeking

possession. Sindorf moved for summary judgment and dismissal, arguing that Vivos's authority to modify the



rules made the lease illusory; the circuit court granted the motion. The South Dakota Supreme Court reversed

and remanded.

DISPOSITION

reversed_and_remanded

REMAND INSTRUCTIONS

Remanded to the circuit court for further proceedings consistent with the opinion.
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