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SUMMARY

The Louisiana Second Circuit Court of Appeal affirmed Roy L. Wimberly Jr.'s conviction for third-
offense operating a vehicle while intoxicated and his five-year sentence. The court held that although
the trial court should have suppressed Wimberly's first statement because the State did not establish
that Miranda warnings preceded questioning, the error was harmless because a second, post-Miranda
statement was admissible. The court also rejected challenges to the sufficiency of the evidence, jury
instructions, sentence, and post-conviction-relief advisement.
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DISPOSITION affirmed

PROCEDURAL POSTURE Defendant appealed his conviction for third-offense operating a
vehicle while intoxicated and his five-year sentence, challenging the
denial of his motion to suppress statements, the sufficiency of the
evidence, and the constitutional excessiveness of the sentence.

STANDARD OF REVIEW The voluntariness of a statement is reviewed with great weight given
to the trial court's finding; credibility determinations are not disturbed
unless clearly contrary to the evidence. A ruling on a motion to
suppress is reviewed for abuse of discretion. Sufficiency of the
evidence is reviewed under whether, viewing the evidence in the light
most favorable to the prosecution, any rational factfinder could have
found the essential elements beyond a reasonable doubt under Jackson
v. Virginia. Sentencing is reviewed under a two-part inquiry
addressing compliance with La. C. Cr. P. art. 894.1 and constitutional
excessiveness, with the sentence otherwise reviewed for manifest
abuse of discretion.
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QUESTIONS PRESENTED

1. Whether Wimberly's roadside statements were inadmissible because the State failed to prove that
Miranda warnings preceded the questioning.

2. Whether Wimberly's later statements were involuntary or tainted by the alleged Miranda violation at the
roadside.

3. Whether the evidence was sufficient to support a conviction for third-offense operating a vehicle while
intoxicated without proof of a blood-alcohol concentration of at least 0.08 g/%.

4. Whether the trial court properly removed from the jury instructions the requirement that the State prove
a BAC of at least 0.08 g/%.

5. Whether the absence of dash-camera and body-camera footage required a presumption against the State
or otherwise rendered the evidence insufficient.

6. Whether the five-year sentence was constitutionally excessive or imposed without adequate
consideration of the sentencing factors.

7. Whether the trial court's failure to advise Wimberly of the two-year limit for seeking post-conviction
relief required resentencing.

HOLDINGS

1. Because the State did not affirmatively prove that Miranda warnings were given before the roadside
custodial questioning, the trial court abused its discretion by admitting Wimberly's roadside statement.

2. Any error in admitting the roadside statement was harmless because Wimberly made a second,
substantially similar admission after receiving Miranda warnings, and the second admission was
admissible.

3. The evidence was sufficient to support the conviction for third-offense operating a vehicle while
intoxicated, and the State was not required to prove a BAC of at least 0.08 g/% because intoxication may
be established through alternative statutory theories, including being under the influence of alcohol.

4. The trial court did not abuse its discretion by deleting the jury-instruction language requiring proof of a
BAC of at least 0.08 g/%, because that language misstated the applicable law and the instruction as
given accurately stated the statutory elements.



5. The five-year sentence for third-offense operating while intoxicated was not constitutionally excessive
and did not constitute a manifest abuse of the trial court's sentencing discretion.

6. The sentencing court could consider Wimberly's prior DWI convictions as aggravating circumstances,
including convictions used as elements of the current offense.

7. The trial court's failure to specifically advise Wimberly of the two-year limitations period for post-
conviction relief did not require vacatur of the sentence or resentencing.

KEY QUOTATIONS

“Because the state did not affirmatively show Wimberly’s statement at the scene was made following a full
advisal of his Miranda rights, we find the trial court’s failure to exclude that statement constitutes an abuse of
discretion.” (at 5)

“Because Wimberly’s second admission was properly deemed admissible, we find any error on the part of the
trial court in admitting the first set of statements to be harmless.” (at 6)

“The law does not require the state to prove an elevated BAC of at least .08 g/% to prove the offense” (at 8)

“Roy Wimberly’s conviction and sentence are affirmed.” (at 14)

FACTUAL BACKGROUND

A Shreveport police officer stopped Wimberly after he abruptly changed lanes and nearly sideswiped the
officer's vehicle. At the roadside, the officer observed swaying, slurred speech, red and glossy eyes, and a strong
odor of alcohol; Wimberly admitted drinking beer, although the officer could not recall whether Miranda
warnings preceded that admission. In the intoxication room, surveillance video showed behavior consistent with
heavy alcohol consumption, and Wimberly again admitted drinking beer after receiving Miranda warnings. He
refused additional sobriety testing, a breathalyzer, and a blood test; fingerprint evidence linked him to three prior
DWI convictions.

PROCEDURAL HISTORY

Wimberly was charged with fourth-offense operating a vehicle while intoxicated. The trial court denied his
motions to quash and motions to suppress, and a jury returned a responsive verdict finding him guilty of third-
offense operating a vehicle while intoxicated. The trial court imposed a five-year sentence at hard labor, with the
first year without benefits, denied his motion to reconsider sentence, and Wimberly appealed.
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