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SUMMARY

The Supreme Court of Mississippi affirmed Darryl Mixon's conviction for motor vehicle theft and his

life sentence as a habitual offender. The court held that testimony concerning the victim's

identification was admissible under the hearsay rules, that the indictment amendment was permissible

because it concerned form rather than substance, and that the prosecutor's closing argument did not

warrant a new trial.
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Mixon appealed his jury conviction for motor vehicle theft and his life
sentence as a habitual offender, raising claims concerning hearsay
evidence, amendment of the indictment, and prosecutorial closing

argument.

The Court reviews a criminal conviction in the light most favorable to
the conviction and will not order a new trial unless the verdict is so
contrary to the overwhelming weight of the evidence that allowing it
to stand would sanction an unconscionable injustice. Admission of
evidence is reviewed for abuse of discretion, with reversal appropriate
only when the abuse results in prejudice to the accused. The trial
court's decision concerning the prejudicial effect of prosecutorial
argument and whether to grant a mistrial is also reviewed for abuse of

discretion.
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QUESTIONS PRESENTED

1. Whether testimony that one officer told a detective that Smith had identified Mixon constituted

inadmissible hearsay or hearsay within hearsay.

2. Whether the State's in-trial amendment of the indictment to remove the word "feloniously" was an

impermissible amendment of substance or was permissible as a formal amendment.

3. Whether the prosecutor's closing argument was sufficiently inflammatory or prejudicial to require a

mistrial or new trial.

HOLDINGS

1. Testimony that Officer Catchings told Detective Wansley that Smith identified Mixon was not
inadmissible hearsay because both Smith and Catchings testified and were available for cross-

examination, and each part of the statements satisfied the applicable hearsay rule.

2. Removing the word "feloniously" from the motor-vehicle-theft indictment was a permissible amendment
of form, not substance, because the indictment identified the charged offense and statutory provision and

the amendment did not change the crime or prejudice or surprise Mixon.

3. The prosecutor's challenged closing argument did not require a mistrial or new trial because the trial
court sustained the objection and instructed the jury to disregard the statement, thereby avoiding

prejudice.

KEY QUOTATIONS

“Hearsay included within hearsay is not excluded under the hearsay rule if each part of the combined

statements conforms with an exception to the hearsay rule provided in these rules.” (921 So. 2d at 278)
“The purpose of an indictment is to inform the accused of the charges against him.” (921 So. 2d at 280)

“CONVICTION OF MOTOR VEHICLE THEFT AND SENTENCE OF LIFE IMPRISONMENT, AS AN
HABITUAL OFFENDER, IN THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS,
AFFIRMED.” (921 So. 2d at 282)

FACTUAL BACKGROUND

A man entered a service station, took Theodis Smith's truck without permission, and drove away while another
vehicle followed. Smith followed the truck, observed the driver, and later identified Mixon to police shortly after
two suspects were apprehended. At trial, officers testified about Smith's identification, and the State amended the
indictment to remove the word "feloniously," which had been included through a scrivener's error. During

closing argument, the prosecutor referred to Mixon's prior false-pretenses conviction and stated that Mixon did



not want to go to jail; the trial court sustained the objection to the latter statement and instructed the jury to

disregard it.

PROCEDURAL HISTORY

Mixon was tried and convicted in the Circuit Court of the First Judicial District of Hinds County for motor
vehicle theft under Mississippi Code section 97-17-42. Because he had two prior convictions for which he had
served at least one year, including one violent offense, the trial court sentenced him to life imprisonment as a

habitual offender under section 99-19-83. The Mississippi Supreme Court affirmed the conviction and sentence.
DISPOSITION

affirmed
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