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SUMMARY

The New York Court of Appeals addresses defendants’ right to effective assistance of counsel on
motions to withdraw guilty pleas. It affirms the order in People v. Mitchell because new counsel was
assigned after defense counsel opposed the motion, but reverses and remits in People v. Deliser
because the court failed to assign new counsel after defense counsel took an adverse position.
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QUESTIONS PRESENTED

1. Whether a defendant has a right to effective assistance of counsel on a motion to withdraw a guilty plea.

2. Whether defense counsel may take a position adverse to the defendant on a motion to withdraw a guilty
plea.

3. Whether a court must assign new counsel when defense counsel takes a position adverse to the
defendant on that motion.

4. Whether the motion courts properly handled Mitchell's and Deliser's plea-withdrawal motions.

HOLDINGS

1. A defendant has a right to the effective assistance of counsel on a motion to withdraw a guilty plea.

2. When a motion to withdraw a guilty plea is patently insufficient on its face, the court may deny it
without inquiry; otherwise, the motion court has broad discretion in conducting its fact-finding inquiry,
and a limited interrogation will often suffice.

3. When defense counsel's actions or inaction are challenged in a motion to withdraw a plea, counsel may
explain the performance, but counsel may not take a position on the motion adverse to the defendant.

4. Once defense counsel takes a position contrary to the defendant's position on a motion to withdraw a
guilty plea, a conflict of interest arises and the court must assign a new attorney to represent the
defendant on the motion.

5. The Mitchell motion court acted within its discretion by assigning new counsel after original counsel
stated opposition to the motion, and denial of the motion after new counsel was heard was supported by
the record.

6. The Deliser motion court abused its discretion by failing to assign new counsel after defense counsel
took a position contrary to Deliser's position on the motion.

KEY QUOTATIONS

“When doing so, defense counsel should be afforded the opportunity to explain his performance with respect
to the plea (see People v Nelson, 7 NY3d 883 [2006]), but may not take a position on the motion that is
adverse to the defendant (see People v Kennedy, 22 NY2d 280, 282 [1968]).” (967)

“At that point, a conflict of interest arises, and the court must assign a new attorney to represent the
defendant on the motion.” (967)

FACTUAL BACKGROUND

Mitchell pleaded guilty to two counts of second-degree murder and alleged before sentencing that his counsel
had coerced the plea. His counsel ultimately took a position contrary to the coercion claim, so the motion court
assigned new counsel before denying the withdrawal motion. Deliser pleaded guilty to attempted second-degree
murder and first-degree robbery and later alleged that defense counsel had pressured him into pleading guilty;
counsel responded by defending his performance and stating that the plea was knowing and in Deliser's best
interest, but the court did not appoint new counsel.



PROCEDURAL HISTORY

Mitchell pleaded guilty to two counts of second-degree murder and moved pro se before sentencing to withdraw
his plea, alleging, among other things, coercion by counsel. The motion court assigned new counsel after
original counsel took a position adverse to the motion, denied the motion, and the Appellate Division affirmed.
Deliser pleaded guilty to attempted second-degree murder and first-degree robbery, moved pro se to withdraw
his pleas based in part on alleged pressure by counsel, and the motion court denied relief without assigning new
counsel after counsel took a position contrary to Deliser's claim; the Appellate Division affirmed. The Court of
Appeals affirmed in Mitchell and reversed and remitted in Deliser.

DISPOSITION

other

REMAND INSTRUCTIONS

In People v. Deliser, the case was remitted to Supreme Court, Kings County, for further proceedings on the plea-
withdrawal motion with new assigned counsel. The order was affirmed in People v. Mitchell.
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