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SUMMARY

The Appellate Division, Second Department modified an order in an action involving specific
performance of a real-property sale contract, alleged wrongful eviction, and personal property
allegedly retained by the defendants. The court upheld the denial of relief concerning wrongful
eviction, possession, contempt, attorneys' fees, and sanctions because factual issues existed regarding
abandonment and the temporary restraining order lacked an unequivocal mandate. It held that the
plaintiff should be permitted to amend the complaint to add a replevin cause of action.
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DISPOSITION affirmed

PROCEDURAL POSTURE The plaintiff appealed from stated portions of an order denying

motions for relief in an action involving specific performance of a
contract for the sale of real property, alleged wrongful eviction,

possession of personal property, contempt, and sanctions.

STANDARD OF REVIEW The order was reviewed on the law and in the exercise of discretion.
Leave to amend a pleading is freely granted unless the proposed
amendment is palpably insufficient, prejudicial or surprising, or

patently devoid of merit.
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UESTIONS PRESENTED

Whether the plaintiff established that he was wrongfully evicted under RPAPL 768 and was entitled to

damages.
. Whether the plaintiff was entitled to a preliminary injunction restoring him to possession.

. Whether the defendants could be held in contempt for violating the purported temporary restraining

order.

. Whether the plaintiff should be granted leave to amend the complaint to add a cause of action for
replevin.

. Whether the plaintiff established that the defendants' or their counsel's conduct was frivolous and

warranted attorneys' fees or sanctions under 22 NYCRR 130-1.1.

OLDINGS

The plaintiff was not entitled to a declaration of wrongful eviction or related damages at the motion
stage because the defendants raised an issue of fact concerning whether the plaintiff had abandoned the
property.

. The plaintiff was not entitled to a preliminary injunction restoring possession because factual issues

concerning abandonment undermined his likelihood of success on the merits of the wrongful-eviction

claim.

. Contempt relief was properly denied because the purported temporary restraining order did not clearly
express an unequivocal mandate.

. The Supreme Court should have granted the plaintiff leave to amend the complaint to add a cause of

action for replevin.

. The plaintiff was not entitled to attorneys' fees or sanctions because he failed to establish that the

defendants' or their counsel's conduct was frivolous.

KEY QUOTATIONS

“Abandonment in law depends on the concurrence of two and only two factors; one, an intention to abandon
or relinquish; and two, some overt act, or some failure to act, which carries the implication that [a party]

neither claims nor retains any interest in the subject matter of the abandonment” ([*2])



“Leave to amend a pleading should be freely given, provided the amendment is not palpably insufficient, does

not prejudice or surprise the opposing party, and is not patently devoid of merit” ([*3])

“Contempt findings are inappropriate where, as here, there can be legitimate disagreement about what the

terms of an order or judgment actually mean” ([*3])

FACTUAL BACKGROUND

In July 2019, Charles J. Diven, Jr., agreed to sell residential property in Westchester County to Michael LaBoy.
Before the closing, L.aBoy moved into the property under an oral agreement while renovations were completed,
and the parties disputed whether he was required to pay rent. In January 2021, Diven asserted that the property
was unsecured, unheated, and largely abandoned, while L.aBoy claimed that he and his family were legally
occupying the property and that the defendants unlawfully entered and changed the locks while they were away.
Diven had LaBoy's remaining personal property placed in storage and allegedly did not return it despite

demands.

PROCEDURAL HISTORY

The plaintiff entered into a contract to purchase residential property and commenced an action for specific
performance after the sale did not close. While the action was pending, the plaintiff sought relief alleging
wrongful eviction, including damages, a preliminary injunction restoring possession, leave to amend to assert
replevin, and sanctions. The Supreme Court, Westchester County, denied the requested relief and denied a
separate contempt motion. The Appellate Division modified the order to grant leave to amend to add replevin
and affirmed the order as otherwise appealed from.

DISPOSITION

affirmed

REMAND INSTRUCTIONS

The order is modified by deleting the provision denying leave to amend the complaint to add a replevin cause of

action and substituting a provision granting that branch of the motion. The order is otherwise affirmed insofar as
appealed from.
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