UNITED STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT

Fuad Fares Fuad Said v. U.S. Attorney General

No. 21-12917, United States Court of Appeals for the Eleventh Circuit (March 24, 2022)

SUMMARY

The Eleventh Circuit held that a conviction under Fla. Stat. § 893.13(6)(a) for marijuana possession

does not relate to a federally controlled substance under 21 U.S.C. § 802, because Florida's definition

of marijuana includes mature stalks and fiber, which federal law expressly excludes. Applying the

categorical approach, the court found that the plain language of the state statute creates a realistic

probability of broader prosecution, so the petitioner did not need to produce exemplar cases to show

overbreadth. Consequently, the conviction did not stop the accrual of continuous residence for

cancellation of removal under INA § 240A, and the petition for review was granted and remanded.
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QUESTIONS PRESENTED

1. Whether Said's conviction under Fla. Stat. § 893.13(6)(a) for possession of marijuana relates to a
controlled substance as defined in 21 U.S.C. § 802, such that it prevents him from accruing the

necessary seven-year period of continuous residence for cancellation of removal.

HOLDINGS

1. A violation of Fla. Stat. § 893.13(6)(a) does not relate to a controlled substance as defined under federal
law because Florida's definition of marijuana includes mature stalks and fiber, which are excluded from
the federal definition. Therefore, Said's conviction did not affect his ability to accrue the required seven

years of continuous residence.

KEY QUOTATIONS

“Federal law defines marijuana as: [A]ll parts of the plant Cannabis sativa L., whether growing or not; the
seeds thereof; the resin extracted from any part of such plant; and every compound, manufacture, salt,
derivative, mixture, or preparation of such plant, its seeds or resin. [Marijuana] does not include . . . the
mature stalks of such plant, fiber produced from such stalks, oil or cake made from the seeds of such plant,
any other compound, manufacture, salt, derivative, mixture, or preparation of such mature stalks (except the
resin extracted therefrom), fiber, oil, or cake, or the sterilized seed of such plant which is incapable of

germination.” (at 3)

“Florida law defines marijuana as 'all parts of any plant of the genus Cannabis, whether growing or not; the
seeds thereof; the resin extracted from any part of the plant; and every compound, manufacture, salt,
derivative, mixture, or preparation of the plant or its seeds or resin.'” (at 3-4)

“when the statutory language itself, rather than the application of legal imagination to that language, creates

the realistic probability that a state would apply the statute to conduct beyond the generic definition.” (at 5)
“ignore the statutory text and construct a narrower statute than the plain language supports.” (at 8)

“the plain language of the Florida statute makes clear that it applies to conduct not covered by the federal
statute.” (at 9 n.2)

FACTUAL BACKGROUND

Said, a lawful permanent resident, was convicted in 2017 of possession of marijuana under Fla. Stat. § 893.13(6)
(a). He applied for cancellation of removal. The 1J and BIA denied relief, concluding that the conviction related
to a controlled substance under federal law and thus stopped the clock on his continuous residence. Said had

resided in the U.S. continuously for at least seven years after admission for permanent residence.

PROCEDURAL HISTORY

The BIA affirmed the Immigration Judge's denial of Said's application for cancellation of removal. Said petitions

for review.

DISPOSITION



remanded

REMAND INSTRUCTIONS

Remand to the BIA for further proceedings consistent with the opinion.
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