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SUMMARY

The New York Appellate Division, Third Department, affirmed a Workers' Compensation Board
decision classifying the claimant as permanently partially disabled with a 98% loss of wage-earning
capacity. The court held that the claimant's argument for total industrial disability was unpreserved
because it had not been raised before the Workers' Compensation Law Judge or the Board. The court
also upheld the reduction of counsel fees from $4,000 to $450 because the required OC-400.1 form
was illegible and deficient.
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PROCEDURAL POSTURE Appeal from a Workers' Compensation Board decision determining
that claimant sustained a permanent partial disability with a 98% loss
of wage-earning capacity and reducing the workers' compensation
attorney-fee award from $4,000 to $450.

STANDARD OF REVIEW The court reviewed the Board's determinations for abuse of discretion
and for arbitrariness and capriciousness with respect to the counsel-fee
decision. Unpreserved issues were not considered for the first time on
appeal.

PRECEDENTIAL VALUE Published New York Appellate Division memorandum decision;
precedential within the scope of applicable New York law.
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PRACTICE AREAS
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QUESTIONS PRESENTED

1. Whether claimant's contention that he was totally industrially disabled was preserved for appellate
review.

2. Whether the Workers' Compensation Board properly reduced the attorney-fee award because the
required OC-400.1 form was deficient.

3. Whether the Board abused its discretion or acted arbitrarily and capriciously in limiting counsel fees to
$450.

HOLDINGS

1. The claim that claimant should have been classified as totally industrially disabled was unpreserved
because claimant did not raise that issue before the Workers' Compensation Law Judge or the Workers'
Compensation Board.

2. The Board properly reduced the counsel-fee award to $450 because the OC-400.1 form was not
accurately completed and did not permit evaluation of the services rendered and time spent.

KEY QUOTATIONS

“a claimant who has a permanent partial disability may nonetheless be classified as totally industrially
disabled where the limitations imposed by the work-related disability, coupled with other factors, such as
limited educational background and work history, render the claimant incapable of gainful employment” (146
A.D.3d at 1218)

“counsel fees must be approved by the Board in the exercise of its broad discretion” (146 A.D.3d at 1219)

“in an amount commensurate with the services rendered and having due regard for the financial status of the
claimant and whether the attorney . . . engaged in dilatory tactics or failed to comply in a timely manner with
[B]oard rules. In no case shall the fee be based solely on the amount of the award” (146 A.D.3d at 1219)

FACTUAL BACKGROUND

In 2011, while working as a carpenter, Daniel Tenecela fell from a roof and sustained established injuries to his
neck, back, knees, head, nose, right shoulder, and right wrist. After ongoing treatment and receipt of temporary
total-disability benefits, medical evidence and testimony addressed permanency, impairment, and loss of wage-
earning capacity. The Workers' Compensation Law Judge found a permanent partial disability and a 98% loss of
wage-earning capacity, and awarded counsel fees of $4,000. The Board reduced the fee to $450 because the
attorney's OC-400.1 form was illegible and did not adequately identify the services performed and time spent.



PROCEDURAL HISTORY

Claimant was injured in a 2011 workplace fall. A Workers' Compensation Law Judge found a permanent partial
disability and a 98% loss of wage-earning capacity and awarded $4,000 in counsel fees. The Workers'
Compensation Board upheld the disability determination but sua sponte reduced the fee to $450 because the
required OC-400.1 form was deficient. The Appellate Division affirmed.

DISPOSITION

affirmed
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