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SUMMARY

The Supreme Court of Oklahoma dismissed on the merits an attorney-discipline complaint alleging

that Robert S. Flaniken charged an unreasonable contingency fee in a probate matter. The court held

that the Oklahoma Bar Association failed to prove by clear and convincing evidence that the fee

violated Rule 1.5(a), rejecting a hindsight-based reasonableness test for a lawfully formed

contingency-fee agreement. Separate opinions addressed the application of contingency fees to routine

probate services and potential will contests.
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Attorney disciplinary proceeding arising from a complaint that
Respondent charged an unreasonable contingency fee in connection
with probate representation.

The Supreme Court exercises original jurisdiction in attorney
disciplinary matters and independently redetermines the facts and
issues presented. Disciplinary charges must be established by clear and

convincing evidence.
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QUESTIONS PRESENTED

1. Whether the Oklahoma Bar Association proved by clear and convincing evidence that Respondent

charged an unreasonable fee in violation of Rule 1.5(a) of the Oklahoma Rules of Professional Conduct.

2. Whether the reasonableness of a lawfully formed contingency-fee agreement should be evaluated

retrospectively in hindsight based on the fact that the anticipated will contest did not occur.

HOLDINGS

1. The Oklahoma Bar Association failed to prove by clear and convincing evidence that Respondent

charged an unreasonable fee under Rule 1.5(a), so the disciplinary complaint was dismissed.

2. The Court rejected the Bar Association's proposed hindsight test for determining whether a lawyer's
lawfully contracted percentage fee was unreasonable merely because the anticipated will contest did not

occur.

KEY QUOTATIONS

“We reject the proposed "hindsight" test of the Bar Association where a lawyer has lawfully contracted for a
percentage of a client's recovery, and reject the Complainant's recommendation of discipline for the
Respondent.” (85 P.3d at 827)

“COMPLAINT DISMISSED ON THE MERITS.” (85 P.3d at 827)

FACTUAL BACKGROUND

Peggy Hepler was the personal representative and sole beneficiary under the will of Dewey Lawrence Hughes,
an elderly, blind, and infirm man who died unmarried and without descendants. Because relatives questioned the
will and Hughes's competence, Respondent reasonably anticipated a will contest. Hepler rejected an hourly-fee
arrangement and entered into a contingency-fee agreement under which Respondent received one-third of the
inherited liquid assets, even though no will contest occurred; the probate court separately approved fees for
Respondent's personal-representative services.

PROCEDURAL HISTORY

The Professional Responsibility Tribunal held a hearing on April 24, 2003, and concluded that the Oklahoma Bar
Association failed to meet its burden of proof. The tribunal recommended that the complaint be dismissed. The
Supreme Court of Oklahoma exercised original jurisdiction, independently evaluated the matter, and dismissed

the complaint on the merits.
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